Appea No. 1908 - Arthur D. NEILSON v. US - 7 February, 1973

IN THE MATTER OF MERCHANT MARI NER S DOCUVENT
AND ALL OTHER SEAMAN S DOCUMENTS
| ssued to: Arthur D. NEILSON NO. Z-706856

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1908
Arthur D. NEI LSON

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 15 Septenber 1971, an Adm nistrative Law Judge
of the United States Coast Guard at New York, New York, revoked
Appel l ant' s seaman's docunents upon finding himguilty of
m sconduct. the specification found proved alleges that while
serving as a Second Steward on board the SS SANTA MERCEDES under
authority of the docunent above captioned, on or about 21 Novenber
1970 while the vessel was at sea, Appellant did wongfully nol est
a mnor mal e passenger, by applying an electric vibrator to his
person, while engaging himin conversation about sexual matters.

Appellant failed to appear at the first two sessions of the
hearing. At the third session, Appellant appeared and elected to
act as his own counsel. He entered a plea of not guilty to the
charge and specification. He also appeared at the fourth and fifth
sessions, but not the sixth and the final sessions.

The I nvestigating Oficer introduced in evidence testinony of
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the master, depositions of the mal e passenger, his nother, and
anot her passenger, and a certified extract fromthe shi pping
articles of the vessel.

I n defense, Appellant offered in evidence a letter fromthe
National Maritine Union. No formal defense was presented.
Appel lant failed to appear at four of the seven sessions of the
hear i ng.

After the hearing, the Adm nistrative Law Judge rendered a
written decision in which he concluded that the charge and
specification had been proved. He entered an order revoking all
docunents issued to Appellant.

The entire decision was served on 1 Cctober 1971. Appeal was
timely filed on 6 Cctober 1971.

FI NDI NGS OF FACT
On 21 Novenber 1970, Appellant was serving as a Second Steward
on board the SS SANTA MERCEDES and acting under authority of his
docunent while the ship was at sea.

A mnor nmale of 15 years of age was a passenger on board SANTA
MERCEDES on a voyage which included the date of 21 Novenber 1970.
He was acconpanied by his nother and a friend. The m nor net
Appel | ant when he asked the latter for assistance in the use of a
flash attachnent for his canera. At about 2130 on 21 Novenber
1970, Appellant invited the mnor to his cabin to witness the
process of devel opi ng photographs. Wile alone in the cabin,
Appel | ant asked hi m whether or not he was a "conform st" or had
ever had sexual relations with a female. While continuing this
| i ne of conversation, Appellant produced a "vibrator" and applied
it to the mnor's person. The |latter pushed it away, but Appell ant
i nsisted that he try it. Fearing physical harm the m nor
tenporarily acqui esced, but shortly returned to his stateroom

He then tel ephoned his nother in the | ounge and sumoned her
to their stateroom As she entered, he began to cry and rel ated
the incident to her. She summobned anot her passenger who found the
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m nor very nervous and upset. Having been told of the incident,

t he passenger related it to the chief Steward and the Master. The
Master proceeded to the mnor's stateroom where he found himpale
and trenbling and his nother very agitated and angry. After the
m nor described the incident, the Master summoned the ship's
doctor, who prescribed tranquilizers for the mnor and his nother.
At about m dnight, the Master spoke to Appellant who replied that
the Master knew him"better than that." Shortly thereafter, the
Mast er commenced a lengthy log entry which was conpleted in
Appel l ant' s presence on 26 Novenber 1970. Appellant nade a reply
at that tine. However, the |og entry does not appear on the
record, because it was later renoved fromthe | ogbook by an unknown
person, who nutil ated the book.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Adm ni strative Law Judge. It is contended that:

(1) no evidence was produced regarding the all eged
m sconduct;

(2) no entry was nmade in the official |og of the vessel
concerning the alleged m sconduct:

(3) the Master did not interview Appellant on the night of
t he all eged m sconduct;

(4) Appellant was under the influence of alcohol and not
responsi ble for his actions on the night of 21 Novenber
1970;

(5) Appellant is four years short of pension eligibility, is
sorry for his actions and requests to sail on vessels
W t hout passengers;

(6) Appellant received neither the depositions nor notice of
the final hearing session; and

(7) it is unconstitutional to deprive Appellant of his
| i vel i hood.
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APPEARANCE: Appel l ant, pro se.

OPI NI ON

There is nore than anple, uncontradicted evidence on the
record to support the findings of the Adm nistrative Law Judge.
the uncontradicted testinony of the victimanounts, in and of
itself, to "substantial evidence of a reliable and probative
character." 46 CFR 137.20-95(b).

Appel l ant' s contentions concerning the existence of a | og
entry and the tine of his interview by the Master are adequately
refuted by the evidence on the record. |In fact, this appeal is
hardly the proper forumfor an attack on previously unchal | enged
and uncontradi cted evidence. It is also difficult to inagine what
rel evance the interview could bear to Appellant's guilt or
i nnocence of the alleged m sconduct. The existence or
non-exi stence of a log entry is equally irrelevant to the finding
in this case, which is supported by other substantial evidence.
Deci sion on Appeal No. 1618 .

Appel l ant' s contention that intoxication excuses his actions

Is also inproperly raised on appeal. there is no evidence on the
record that he either was intoxicated or had consuned a | arge
anount of alcohol. In any event, it is well settled that voluntary

I ntoxications is no defense.

Appel | ant seeks clenency in view of the short period remaining
until his eligibility for a retirenent pension. However, the
equities of this case, Appellant's cavalier approach to the hearing
and the seriousness of the m sconduct involved (46 CFR 137.03-5) do
not warrant such clenency. It is also noted that there is no
provision in the applicable regulations for a docunent restricting
service to vessels wthout passengers. Such would be an
adm nistrative inpossibility. Appellant's proper approach for
redocunentation is through the application procedures set forth in
46 CFR 137.13.

Finally, Appellant has in no way been denied his
constitutional rights. H's docunent has been revoked via the duly
constituted procedures set forth in 46 CFR 137, which afford the
full nmeasure of due process demanded for the revocation of what
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anounts to a privilege rather than a property right. While there
Is a possibility that Appellant never received the depositions and
the notice of the final hearing session, such receipt was in any
event unnecessary for due process in this case. Before the close
of the fifth session, Appellant, who was then present, was inforned
of the tinme, date and place of the sixth session. He failed to
appear at the sixth session, but sent a tel egramwhich not only
failed to present adequate excuse for his absence, but expressly
wai ved any further right to appearance. The hearing was then
properly continued "in absentia," all facts relevant to notice and
failure to appear having been placed on the record. 46 CFR
137. 20- 25.

CONCLUSI ON

The Adm nistrative Law Judge nade a non-prejudicial error of
j udgnment when he mail ed the depositions and notice of the final
session to the appellant. At that tine the hearing was properly

continued in absentia, and no contact w th Appellant was

necessary. Had Appellant attended the sixth session, he would have
recei ved the depositions and notice of the final session in person.
by his failure to appear, he forfeited his rights in this regard
and cannot now be heard to conplain. Miling of the depositions
was purely superfluous; notice of the final sessions was purely
superfluous. |f anything, Appellant was thus afforded a higher
degree of due process than such |license revocation proceedi ngs
require. This can in no way invalidate those proceedi ngs.

ORDER

The order of the adm nistrative Law Judge dated at New YorKk,
New York, on 15 Septenber 1971, is AFFI RVED.

C. R. BENDER
Admral U S. Coast @Quard
Conmandant

Si gned at Washington, D.C., this 7th day of February 1973.
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