Appeal No. 1709 - JUAN SEISE v. US - 22 May, 1968.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT Z-951661- D1
AND ALL OTHER SEAMAN S DOCUNMENTS
| ssued to: JUAN SEI SE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1709
JUAN SEI SE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 31 May 1967, an Exam ner of the United States
Coast Guard at New York, New York, suspended Appellant's seaman's
docunents for three nonths on 12 nonths' probation upon finding him
guilty of m sconduct. The specification found proved alleges that
whil e serving as a porter on board the United States SS ARGENTI NA
under authority of the docunent above described, on or about 2
April 1965, Appellant wongfully entered a passenger area.

At the hearing, Appellant was represented by counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

At the end of the hearing, the Exam ner rendered an oral
decision in which he concluded that the charge and specification
had been proved. The Exam ner then served a witten order on
Appel | ant suspendi ng all docunents issued to himfor a period of
three nonths on 12 nonths' probation.
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The entire decision and order was served on 31 May 1967.
Appeal was tinely filed on 1 June 1967.

FI NDI NGS OF FACT

On 2 April 1965, Appellant was serving as a porter on board
the United States SS ARGENTI A and acting under authority of his
docunent while the ship was at sea.

On this date, as well as other tines not here pertinent, there
was in effect a posted ship's regulation which reads as foll ows:

"THE PASSENGER AREAS AND ALL OF THOSE FACI LI TI ES PROVI DED
FOR THE PASSENGERS ARE FOR THEI R EXCLUSI VE USE EXCEPT
VWHEN SPECI AL PERM SSI ON TO THE CONTRARY HAS BEEN G VEN BY
THE MASTER. NO CREW MEMBER IS TO FREQUENT THESE AREAS
UNLESS ENGAGED I N THE SERVI CE OF PASSENGERS OR OTHERW SE
EMPLOYED IN THE VICI NI TY. "

Appel | ant was aware of this regulation.

At a few mnutes after 2:00 p.m on this date Appellant was on
the stairway in the passenger area of the vessel near the ship's
t heatre, and he was not working.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that the specification was not proved on
t he record.

APPEARANCE: Abraham E. Freednman, by H.
Tenpl eton Fow kes, Esqg. of New
Yor k, New York

OPI NI ON

Appel | ant does not contest the fact that nenbers of the crew,
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I ncluding hinself, are not allowed in passenger areas, or that the
pl ace in question constituted a prohibitive area within the nmeaning
of the ship's regulation. He does, however, contest that he was
ever in this area, as was alleged. 1In fact, he testified that he
was never even on the main deck, where the theatre is |ocated, on
the day in question.

On the other hand, a credible witness testified that he
observed Appel lant i mredi ately outside the ship's theatre hol di ng
onto arailing. He was not working, but just "there standing.”

The Exam ner considered that the eyewi tness' testinony was
nore believable than the accused' s testinony and concl uded that the
specification was proved. This decision on credibility was
reasonable and will not be disturbed at this |evel.

CONCLUSI ON

The Exam ner's finding of m sconduct and his order of a short
suspensi on on probation wll not be disturbed.

ORDER
The order of the Exam ner dated at New York, New York, on 31
May 1967, is AFFI RVED.

WJ. SMTH
Admral, U S. Coast Guard
Conmandant

Dat ed at Washington, D.C., this 22nd day of May 1968.

Wt nesses
credibility of, judged by Exam ner

xxxx  END OF DECISION NQ 1709 **x*x
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