Appeal No. 1603 - Robert L. Whitev. US - 20 April, 1967.

I N THE MATTER OF LI CENSE NO. 312287
MERCHANT MARI NER S DOCUMENT NO. Z-301476
AND ALL OTHER SEANMAN S DOCUVENTS
| ssued to: Robert L. Wiite

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1603
Robert L. Wiite

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 12 October 1965, an Exam ner of the United
States Coast CGuard at Port Arthur, Texas suspended Appellant's
seaman's docunent for three nonths, upon findings himguilty of
m sconduct. The specifications found proved allege that while
serving as chief mate on board the United States USNS M SSI ON SAN
RAFAEL under authority of the docunent and |icense above descri bed.

(1) On or about 28 or 29 April 1964, at
Beaunont, Texas, wongfully caused
Grade "B" cargo to be transferred
into a cofferdam "thereby altering
the character of the cofferdam as
defined in Title 46 CFR 30.10-13;"

(2) On or about 28 April 1964 and 3 July
1965, "while said vessel was at
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Sea," wongfully caused alterations
to the cargo piping systemin
viol ation of 46 CFR 30.01-10;

(3) On or about 28 and 29 April 1964, at
Beaunont, Texas, wongfully caused
cargo to be transferred over the
deck through an open ended hose into
an open hatch, in violation of 46
CFR 35. 35-20(d);

(4) On or about 28 and 29 April 1964, at
Beaunont, Texas wongful ly caused
the transfer of cargo into an
| nproperly vented conpartnent, in
violation of Title 46 CFR
32.55-30(c); and

(5 On or about 18 May, 27 May, 11 June
and 4 July 1965, at sea, wongfully
caused the transfer of cargo over
t he deck through an open ended hose
I nto an open hatch, in violation of
46 CFR 35. 35-20(d).

At the hearing, Appellant was represented by non-professional
counsel. Appellant entered a plea of not guilty to the charge and
each specification.

The I nvestigating Oficer introduced in evidence the testinony
of certain w tnesses, and four photographs of piping installations
aboard the vessel.

I n defense, Appellant offered in evidence the testinony of
four crew nenbers of M SSI ON SAN RAFAEL and of an operator's
representative to MSTS.

After the hearing, the Exam ner rendered a witten decision in
whi ch he concl uded that the charge and all specifications had been
proved. The Exam ner then entered an order suspending all
docunents issued to Appellant for a period of three nonths.
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The entire decision was served on 18 February 1966. Appeal
was tinely filed on 1 March 1966 and perfected on 25 July 1966.

FI NDI NGS OF FACTS

On all dates in question, Appellant was serving as chief mate
on board the United States USNS M SSI ON RAFAEL and acti ng under
authority of his |license.

On or about 28 April 1964, Appellant caused a blind flange to
be renoved froma cargo stripping line and repl aced by anot her
whi ch had a capped ni ppl e attached.

The letter was, on or about 2 July 1965, renoved and a gate
valve was fitted on. The capped nipple was refitted to the outl et
of the valve.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is urged that the changes to the fitting on the cargo
pi ping were not "alterations" and that the evidence does not
establish any inproper transfer of cargo.

APPEARANCE: Phi pps, Smth & Al exander of Gal veston, Texas, by
lrwin M Herz, Jr. Esquire.

OPI NI ON

Bef ore proceeding to discuss any of the nerits of this case,
| must comment first upon the preparation of the charges.

Recently | had occasion to remark that a presentation of
specification in chronol ogical order, while not essential and
soneti mes not practicable is desirable whenever possible. Appeal
No. 1577.

In this case, the specifications, insofar as tine is
concerned, are a junble. The first deals with allegations of an
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of fense commtted before and after m dnight of 28 April 1964.

The second deals with two all eged of fenses, one conmtted
before the matters in the first specification, the other
approximately a year and two nonths | ater.

The third and fourth specifications take us back to the events
of the first specification, while the fifth specifications alleges
four different offenses in May, June, and July of 1965.

The second and fifth specifications allege between them six
separate offenses commtted during four different nonths in a
period of over a year.

A practical result of such specification drawing wll be
poi nted out |ater.

Anot her disturbing fact is that the "charge" as initially
asserted in this case was anended at the outset of the hearing to
“m sconduct." The anendnent, consented to by Appellant, raises no
problem "Violation of statue" or "violation of regulation” is
properly pl eaded and necessarily pl eaded, when the allegation of
fault is based "exclusively" on the provision of 46 U . S. C. 239
dealing with such violations. An allegation of fault is based
"“excl usively" on that provision when the party was not at the tine
of the alleged offense serving under authority of his |icense or
docunent. \When the party was so serving he is chargeable with
"m sconduct" whether or not the statute or regulation allegedly
violated is part of or pursuant to Title 52, Revised Statutes.
Thus, since Appellant was serving under authority of his license in
this case, the anendnent of the charge is immterial.

Had the charge not been so anended, however, additi onal
probl ens woul d have been present. |If the first specification were
i ntended to allege a violation of a regulation, | would be faced
with the fact that the cited regulation contains only a definition
of the word "cofferdam™ As was nentioned in a recent case, no one
can violate a regulation which nerely prescribes a rule of evidence
(46 CFR 157.30-10(c); see appeal Decision No. 1574)9 No nobre can

one violate a definition.

Wth respect to the third and fifth specification, which

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201479%20-%201679/1603%20-%20WHI TE.htm (4 of 10) [02/10/2011 11:01:40 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10895.htm

Appeal No. 1603 - Robert L. Whitev. US - 20 April, 1967.

originally alleged violation of 46 CFR 35.35-20(d), it nust be
noted that this cited paragraph does not prohibit the transfer of
cargo into an open hatch. It requires only that the cogni zant

of ficer make an inspection to assure hinself that certain
conditions obtain. Since the initial charge did not allege that
Appel l ant had failed to make such an inspection, it did not allege
a violation of a regulation.

Fortuitously for the investigating officer, the terns of the
regul ation do set up criteria by which "m sconduct” or "negligence"
may be neasured, and the affirmative evidence did tend to prove the
| npropriety of such transfer.

Ni ceties of pleading are not required in these adm nistrative
proceedi ngs, (Appeal Decision No. 1574), but m sreadi ng of
regul ations and inattention to the facts alleged in pleadi ng nust
be avoi ded.

On the merits, | wsh to look first to the second
specification which alleged two alterations of the piping system
Wi t hout prior approval of an Oficer-in-Charge, Mrine |Inspection.
Testinony of the chief punpman was introduced as to the two
al terations, and four photographs of punping installations were
admtted into evidence. The record is far fromclear as to the
pur pose for the use of these photographs but one purpose seens to
have been to show "before and after” conditions with respect to the
"altered" fittings.

The entire record indicates that a strippline line had a
gooseneck abreast the nine center tank. This had, prior to the
of fenses alleged in this case, a blind flange fitting. The chief
punpman testified that he, on orders of Appellant, replaced this
blind flange with another, described by a marine inspector and seen
i n a photograph (Exhibit B) to be a flange with a ni pple such as to
reduce the opening to the size of a butterworth fitting, and a
femal e cup. The second "alteration" was the renoval of this
substitute, and the replacenent of the original blind flange by a
gate valve to which was attached a capped reduction coupling
I dentical to that just described.
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The i nmedi ate question then is whether the replacenent of what
may be called the "original blind flange" by either or both of
t hese other fittings was such an alteration as to have required the
cogni zance of an O ficer-in-Charge, Mrine |Inspection.

It 1s obvious that in a stripping systemsuch as descri bed and
pictured, a blind flange was intended to be renoved; otherw se it
woul d not have been there. If its renoval was for sone i nproper
pur pose, then the offense would not be "alteration" of the system
but its inproper use.

The fitting shown in Exhibit "b" is the equivalent of a blind
flange. The fitting picture in Exhibit "C'" and "CG1," is a valve
with a fitting identical wth that shown in Exhibit "B" capping it.

46 CFR 32.50-15(c) provides that "All cargo | oading and
di schar ge hose connections shall be fitted with valves or blind
fl anges. "

The fittings here were clearly within the requirenents of this
material regulation. Thus there were no "alterations" of piping
equi pnrent not authorized by regul ati on.

The first specification, as has been noted, does not allege
facts which constitute a violation of regulation. | amnot at all
certain that "altering the character" of a cofferdam as defined in
the regulations, is an offense, for a cofferdamis defined as a

"void space." Intentionally filling that space with water woul d
not necessarily by m sconduct not negligence, but it would render
t he space no longer a "void." However, | have no doubt that

punpi ng flammabl e or conbustible Iiquids into a cofferdamnext to
a fuel tank would be wongful even in the absence of regul ation.

The fourth specification deals wwth the sane set of facts, the
I ntroduction of Gad B cargo into a conpartnent not vented for the
carriage of such cargo.

For our purposes, the first and fourth specifications are the
same. The third specification deals wth the sane set of facts but
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particularly |ooks at the nethod of transfer, allegedly through an
open ended hose into an open hatch.

The question to be resolved, then is sinply stated, "D d
Appel | ant cause grade B cargo to be punped into a cofferdamthrough
an open ended hose through an open hatch?"

To resolve this, the quality and the quantity of the evidence
must be consi dered.

Y

There was only one w tness whose testinony could support an
affirmative answer to the stated question. This was the chief
punpman. As he was also the only witness to the four offenses
alleged in the fifth specification, his testinony nust be viewed
overal | .

V

At the tinme the chief punpman testified, the events of four of
the specifications were fifteen nonths old. Wen Appellant called
W tnesses to testify, about 28 and 29 April 1964, the Investigating
O ficer objected that they couldn't recall happenings that old.

But the chief punpnman's recollection was subject to the sane test.

Al t hough a wongful alteration in the piping systemwas not
established, the punpman's testinony on the matter nmay be revi ewed.

The specification alleged, and the exam ner found, that these
two alterations, fourteen nonths apart, were both nade when the
vessel was at sea. The finding was apparently based upon the
punpman's testinony (R-18) that both installations were made at
sea.

However, the punpman had testified that he personally had nade
the first installation "right in Beaunont at the docks,"” (R-17)9
He had also testified that he had joined the ship at Beaunont about
2300 of 28 April 1964. (R-13), so that he was not at sea on that
day.
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In view of this flat contradiction in his narrative, little
credence can be given to the testinony of this wtness.

The fifth specification, referring to four different
occurrences on four different dates over a period of three nonths,
was presumably, since no other evidence on the natter was caused,
framed upon the basis of information given by the punpman. But as
to the very first date, 18 May 1965, he could not renenber whet her
he had been aboard the vessel. The Investigating Oficer pronpted
t he punpman's recoll ection by declaring, "anyway you had records
yesterday to show that you were on board?" (R-19)

The quality of evidence given by a witness who has to be so
openly coached on the record is not, | believe, adequate to
support, uncorroborated, serious allegations of m sconduct.

\

Only one effort was made to support the edifice shaped by the
chi ef punpnman.

An AB seaman was called by the Investigating Oficer to
testify that once he had seen a hose froma small line on the
starboard side to a cofferdam but that he didn't know what went
t hrough t he hose.

No attenpt was nade to link this testinony to anything all eged
in the fifth specification. (The witness was not on board the
vessel in April 1964.)

The evidence was of no probative val ue what ever.
VI |

There were witnesses introduced by Appellant who testified

t hat they had never seen cargo punped overall into an open hatch.
The exam ner commented that they did not testify that cargo had
never been punped overall. This seens to ne to m sconceive the

nat ure of negative evidence.

Certainly the testinony of persons on board that they had
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never seen a hazardous practice which is alleged to have occurred
with sone frequency is entitle to sone wei ght.

VI

Appel lant elicited sone testinony fromthe chief punpman which
I ndi cated that the witness was not entirely happy about Appell ant.
Anot her witness testified that the chief punpman had stated his
intentions to "get" the chief nmate before he | eft ship.

Absol utel y unexpl ai ned, although certainly a matter of sone
curiosity, is the chief punpman's fifteen nonth silence as to what
he knew, if he were to be believed, to be an extrenely hazardous
practice.

I X

It is ny opinion that the uncorroborated testinony of a single
W t ness who contradicted hinself on a material fact is not
reliable, probative, substantial evidence such as to establish
proof of these serious charges.

Atinmely conplaint of the transfer of petroleumcargo into a
cofferdam (to a depth of ten feet of cargo, according to the
testinony) could be scientifically and objectively verified. Such
a conplaint, fifteen nonths |ate, probably could not be so verified
and no effort was nmade to do so.

ORDER

The order of the Exam ner entered at Port Arthur, Texas, on 12
Cctober 1965, is VACATED. The findings are SET ASIDE, and the
charges are DI SM SSED.

WJ. Smith
Admral, U S. Coast @Guard
Conmandant

Si gned at Washington, D.C., this 20th day of April 1967.
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