Appea No. 1598 - Holly Ramosv. US - 20 January, 1967.

I N THE MATTER OF MERCHANT MARI NER S DOCUMENTS NO. Z-1088003 AND ALL
OTHER SEAMEN DOCUMENTS
| ssued to: Holly Ranpbs

Modi fi ed ORDER OF THE COMVANDANT
UNI TED STATES COAST GUARD

1598
Hol | y Ranos

This matter has been submtted for reconsideration of the two
nont hs outri ght suspension plus two nonths on twel ve nont hs
probati on adopted by ny order of 20 January 1967 as a result of ny
affirmati on of the Exam ner's findings that the Appellant
wrongfully had in his possession a switchblade knife and wongfully
attenpted to snmuggle liquor into the United States while serving as
chief reefer engineer on the United States SS SANTA PAULA on 25
March 1966.

Appel | ant' s counsel requests a nodification of the order based
on the Appellant's long record of service, past good conduct and
the fact that he has already suffered considerable financial
hardship resulting fromthe above incident. Upon reconsideration
it has been determ ned that these factors should be given nore
signi ficance. Accordi ngly, the order has been nodifi ed.

ORDER

My order of 20 January 1967, is nodified to provide that
Mer chant Mariner's Docunent No. Z-10088003 issued to Holly Ranops
shal | be suspended outright for one (1) nonth plus two (2) nonths
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on twel ve nont hs probation.
As MODI FI ED, the order is AFFI RVED.

P. E. TRI MBLE
Vice Admral, U S. Coast Guard
Act i ng Commandant

Si gned at Washington, D. C., this 21st day of March 1967.

| N THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 1088003 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: Holly Ranps

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1598
Hol | y Ranps

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 14 June 1966, an Exam ner of the United States
Coast CGuard at New York, New York suspended Appellant's seaman
docunents for two nonths outright plus two nonths on twel ve nonths'
probation upon finding himguilty of m sconduct. The two
specifications found proved allege that while serving as chief
reefer engineer on board the United States SS SANTA PAULA under
authority of the docunent above described, on or about 25 March
1966, Appellant wongfully had in his possession a swtchbl ade
knife; and wongfully attenpted to snuggle nine inperial quarts of
liquor into the United States.

At the hearing, Appellant elected to act as his own counsel.
Appel l ant entered a plea of guilty to the charge and each
specification but after each plea requested a chance to explain the
ci rcunst ances.
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The Exam ner |istened to each explanation and rul ed that they
were not inconsistent with the plea of guilty. No evidence was
subm tted.

FI NDI NGS OF FACT

On 25 March 1966, Appellant was serving as chief reefer
engi neer on board the United States SS SANTA PAULA and acti ng under
authority of his docunent while the ship was in the port of New
York, New York. He wanted to bring nine inperial quarts and one
gal | on of al coholic beverages through Custons. He started with
five of the inperial quarts. Wen he reached the Custons office,
he found that there was no officer on duty. He proceeded to the
gate where a guard was on duty and |l earned that there was no
Custons i nspector on station. The Appellant put the five bottles
in his car. He went back to the ship for the remaining four quarts
and put these in his car. On athird trip, the Appellant fetched
the last bottle and when he reached the gate, he entered into a
conversation with the guard. At that tinme, the inspector returned
and caught the Appellant with the bottle in his hand. The
Appel l ant's car was searched and the nine inperial quarts were
f ound.

Subsequently, the Appellant's | ocker was searched and a
switchbl ade knife was found. The Appellant explained that he found
the knife in a car he was using in Aruba. The car had a flat tire
and Appellant used the knife to renove the hubcap; he then put the
knife in his pocket and forgot about it after leaving it in his
| ocker in order to return it to its owner.

Appel lant's prior record is as follows: Warned on 4 February
1965, New York, for possession of |liquor aboard the United States
SS SANTA PAULA.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the record does not support the
findings of fact. This is based on the foll ow ng:
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(1) The evidence in the record concerning the first specification
does not indicate that the repair tool found in the Appellant's

| ocker was anything nore than a rusty knife. |In addition, the
rusty knife was obtained by an illegal search and seizure and the
evi dence supporting such charges is inadm ssible. The Appell ant
was prevented from producing the instrunent since it was retained
I n the Governnent's possession.

(2) The findings which support the second specification are not
sustai ned by the evidence which indicates that the inperial quarts
of liquor were not snuggl ed ashore. This is based on the
appl i cabl e Bureau of Custons provisions concerning the illegal

| andi ng of goods having a value of |ess than $300 for which civil
penalties are assessed in contrast to the snuggling of goods for
whi ch crimnal sanctions are inposed. |In the present case, only
civil penalties were inposed.

APPEARANCE on appeal: Sinon V. Haberman, Esqg., of New York, New
Yor k.

OPI NI ON

Counsel's contentions wll be dealt with in the sane order as
present ed above.

At the hearing, the Appellant waived his right to counsel with
full know edge of this right under the law. (R 2) The first
specification was as follows: "In that you, while serving as chi ef
reefer engineer on board a nerchant vessel of the United States,

t he SS SANTA PAULA, under the authority of your duly issued

Merchant Mariner's Docunent, did, on or about 25 March 1966, while

sai d vessel was at New York, wongfully have in your possession a

switchbl ade knife." To this specification, the Appellant pled,
A'mguilty with an explanation.” (R 4)

Thi s expl anati on concluded with the statenent, : ' m
guilty of that possession.” (R 5) Nowhere did the accused protest
t he | anguage of the specification nor that the inplenent was not a
swi tchbl ade kni fe although the Exam ner repeatedly referred to it
as a "switchblade knife." (R 8) The explanation nerely recited
that he did not own the knife nor was it on his person at the tine
of recovery. Under these circunstances, with the Appell ant

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201479%20-%201679/1598%20-%20RAM OS.htm (4 of 7) [02/10/2011 11:01:31 AM]



Appea No. 1598 - Holly Ramosv. US - 20 January, 1967.

admtting the possession of a swtchblade knife, there was no
controversy as to what type of knife it was and no need to

I ntroduce the inplenent into evidence. The Exam ner very carefully
| istened to the Appellant's explanation and ruled that it was not

I nconsistent with the guilty plea. On review, there can be found
no error in this ruling.

It has al so been urged that the evidence as to the sw tchbl ade
knife is inadm ssible since it was obtained by an illegal search
and seizure. This is without nmerit. The usual requirenments of
probabl e cause and a search warrant do not apply to searches of
vessel s by Custons officers. Section 1581(a) of Title 19, U S

Code, specifically authorized such officers to". . . at any tine
go on board any vessel or vehicle at any place in the United
States. . . and search the vessel or vehicle and every part thereof
and any person, trunk, package or cargo on board. . . ." In that

respect see Commandant's Appeal Decision No. 1536. Furthernore,

since the present action is a renedial, adm nistrative proceedi ng
and not penal, evidence obtained by an unreasonabl e search and
seizure is adm ssible. (Commandant's Appeal Decision No. 1569).

Pertaining to the final contention on appeal, the word
"smuggle" is a technical word having an accepted neani ng. :
It conveys the idea of a secret introduction of goods with the
intent to avoid paynent of duty, and signifies clandestinely to
I ntroduce, or to bring on shore, or carry fromthe shore, goods,
war es, or nerchandi se, for which the duty has not been paid, or
goods the inportation of exportation whereof is prohibited.” 25

C.J.S. 544, section 248. See also Keck v. U S., 172 U. S. 434,

446 (1899). It is obvious fromthe adm ssions of the Appellant
during the hearing that it was his intention to put his bottles of
liquor in his car and not pay the duty on them In short, his

cl andestine activity was snuggling according to the classic
definition. It matters not, as far as this renedial proceeding is

concerned, that the Bureau of Custons regul ati on chooses to nake a
di stinction between itens costing $300 or |l ess and those costing
nore t han $300.

ORDER

The order of the Exam ner dated at New York, New York, on 14
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June 1966, is AFFI RVED.

W J. SMTH
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C, this 20th day of January, 1967.
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