Appeal No. 1552 - JAMESH. CHILDRESSv. US - 18 May, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z- 1023982 AND ALL
OTHER SEAMAN DOCUNMENTS
| ssued to: JAMES H. CH LDRESS

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1552
JAVES H. CHI LDRESS

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 9 Novenber 1965, an Exam ner of the United
States Coast CGuard at (al veston, Texas, revoked Appellant's
seaman's docunents upon finding himguilty of m sconduct. The
speci fications found proved allege that while serving as a
utilityman on board the United States SS DUVAL under authority of
t he docunent above described, on or about 3 October 1965, Appell ant
wrongfully assaulted and battered one Charles W Lews, a fellow
crew nenber, with a paring knife, and created a di sturbance aboard
t he vessel.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the Master of the vessel and certain docunents.
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I n defense, Appellant offered in evidence the testinony of
four witnesses and testified in his own behalf. Stipulations were
entered as to the testinony of two other defense w tnesses.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specifications
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appellant.

The entire decision was served on 9 Novenber 1965. Appeal was
timely filed on 29 Novenber 1965.

FI NDI NGS OF FACT

From 21 July 1965 to 3 Novenber 1965, Appellant was serving
under authority of his U S. Merchant Mariner's Docunent as
utilityman aboard the SS DUVAL, a nerchant vessel of the United
St at es.

In Cctober of 1963, Appellant had suffered a fall which caused
a severe |lowback injury. Because of this he had transferred from
engi ne departnent work to | ess physically arduous Steward's
departnent worKk.

Early in the course of the voyage in question one Charles W
Lew s, and acting oiler, had battered one Bosco, an AB seanan,
causi ng many bruises and inflicting a three inch cut on his head
with a can. Shortly thereafter Lews comunicated a threat to
Appel | ant that he would "put knots in his head" just as he had done
to Boscoe. Wen the Master was advised of this he warned Lew s that
he would put himin irons if he nol ested Appell ant.

On two occasions, it was reported to the Master that Lew s had
"“beat up" one Bob Hi gh, a crewrenber.

On several occasions after his first encounter with Appellant
Lewis threatened himw th bodily harm and directed abusive | anguage
to him Once Lewis was heard to say that he planned to throw
Appel | ant over the side.

On the norning of 3 October 1965, Lew s approached Appell ant,
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who was at work in the pantry and commenced to choke him The
appearance of the chief cook with a knife in his hand caused Lew s
to desist and depart.

That evening, Lew s again approached Appellant, who was
wor ki ng alone in the pantry, and spat in his face. Appellant has
a paring knife in his hand and reacted quickly by stabbing Lew s
once in the abdonen.

The Master placed Appellant in irons until Lewi s was renoved
fromship the next norning. He took this action to protect both
men fromfurther harm

BASES OF APPEAL

It i1s urged that the findings and order of the Exam ner shoul d
be set aside because:

(1) Appellant was denied due process in that he was
m sled as to the nature of the charges and of the
proceedi ng, and was induced to waive his right to
counsel, by the erroneous advice of the Master of
the SS DUVAL that the proceedi ngs would be a nere
formality fromwhich no adverse results could flow

(2) The record fails to show that the charges were
served upon Appellant in accordance with the
appl i cabl e regul ati ons; and

(3) Appellant acted in legitimte self-defense.

APPEARANCE: Si mon, Wcker and Wedemann of New Ol eans,
Loui si ana, by Lawence D. Wedemann, Esquire

OPI NI ON

The first two grounds for appeal nmay be quickly di sposed of.
The record shows that Appellant was adequately advised of his
rights and of the nature and possi bl e consequences of the hearing
by both the Investigating Oficer and the Exam ner. The
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| nvestigating O ficer had specifically advised Appellant to obtain
counsel because of the serious nature of the charge. What ot her
advi ce Appellant may have received from persons not parties to the
proceedi ngs do not invalidate the actions taken. Further the
record shows (R-4, R-5) substantial conpliance with the reqgul ations
governi ng service of charges and notice of hearing. Appellant was
af forded the opportunity to, and did, call several witnesses in his
def ense, and he did, through their evidence and his own testinony
squarely and clearly raise the issue of self-defense.

No prejudice to his rights appears in his conscious waiver of
counsel .

The question of self-defense is, however, a serious natter.

The victimof the stabbing, Charles Lews, did not testify at
the hearing either in person or by deposition. H's selfserving
declaration, incorporated in the master's formreport of injury ,

t hat Appell ant had attacked hi mw thout provocation is of little if
any probative value, and in light of all the evidence nust be
rej ected.

There seemlittle doubt, on the whole record, that the
stabbing cane as the result of aggressive action by Lews. The
only question is whether the neans of defense were legitimate.

In deciding this issue agai nst Appellant the Exam ner invoked
the "retreat to the wall" doctrine. This doctrine, generally
applied in cases of hom cide, has outgrown its pristine literal

bounds. Brown v. United States, 256 U.S. 335.

In cases of asult and battery when self-defense is in issue
the test is whether under all the circunstnces the use of a weapon
by the party threatened by an aggressor is reasonabl e.

Here, Appellant was within the limted confines of the ship's
pantry where he had a right to be. He was approached by a man with
a reputation aboard the vessel for violence, who had threatened him
on nunerous occasions, and who had, earlier that sane day,
assaul ted hi mby choking him fromwhich the assail ant desi sted
only when confronted by a third party arned with a knife.
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The Exami ner found as a fact that Appellant "did not know what
M. Lewis at that time mght do to him" Unnoted was Appellant's
testinony that he was in constant fear of Lewis and that he used a
weapon only because his back condition handi capped himin defendi ng
hi nsel f.

Under the circunstances described in this record and upon the
substanti al evidence presented, | am not persuaded that Appellant's
I nstinctive reaction to the nenace presented by his persistent
t orment or was unreasonabl e.

The Order of the Exam ner is set aside, the findings are
reversed, and the Charge is dism ssed.

ORDER

The order of the Exam ner dated at @Gl veston, Texas, on 9
Novenber 1965, is VACATED. The FI NDI NGS are REVERSED, and the
charges DI SM SSED.

E.J. Rol and
Admral U. S. Coast Quard
Conmandant

Si gned at Washington, D.C., this 18th day of May 1966.
Assault (including battery)

aggr essor
danger ous weapon, when permtted
fear of injury

force permtted

justification for, presence of
requi renment of retreat

Counsel

wai ver of right to
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Def enses

assault feared
fear of bodily harm

Heari ngs

possi bl e results of, explained
right to counsel, explained

Sel f - Def ense

assaul t

excessive force, absence of
reasonability of neans
retreat, obligation to

*xx*x*x  END OF DECI SI ON NO. 1552 ****=*
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