Appea No. 1542 - Victor Goldsmith v. US - 1 February, 1966.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT NO. Z-192888-D1 AND
ALL OTHER SEAMAN DOCUMENTS
| ssued to: Victor Goldsmth

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1542
Victor Goldsmth

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 27 October 1965, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents for two nonths outright plus four nonths on eight
nont hs' probation upon finding himguilty of m sconduct. The
speci fication found proved all eges that while serving as chi ef
reefer engineer on board the United States SS PRESI DENT JACKSON
under authority of the docunent above described, on 17 July 1965,
Appel | ant assaulted and battered second reefer engi neer Hedbl om
with a hamrer.

At the hearing, Appellant was represented by professional
counsel. Appellant entered a plea of not guilty to the charge and
speci fication.

The Investigating Oficer introduced in evidence an entry in
the ship's Oficial Logbook and the testinony of three eyew t nesses
to the alleged offense including that of the victim
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Appel l ant testified he hit the second reefer with the hammer
because Appellant was in fear of bodily harm after having been
attacked by the other nan a short tinme before this incident
occurr ed.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved, and entered the above order of suspension.

FI NDI NGS OF FACT

On 17 July 1965, Appellant was serving as chief reefer
engi neer on board the United States SS PRESI DENT JACKSON and acti ng
under authority of his docunent while the ship was in the port of
Naha, GCki nawa.

On this date, Appellant was standing the 1600 to 2400 watch of
second reefer engi neer Hedbl om si nce he was not on board. About
1800, Hedblomreturned to the ship in a sonewhat i ntoxicated
condition. Apparently because Appellant said he would conpl ete
Hedbl omi s watch, the latter grabbed Appellant's arns and pushed him
around in his room The Chief Engineer was present. He ordered
Hedblomto go to his quarters and told Appellant to finish the
second reefer's watch.

At 1900, Appellant went below to the engine room He saw
Hedbl om having coffee with the fireman, oiler, and Third Assi stant
Engi neer who were on watch. Appellant approached the second reefer
and they engaged in a heated argunent before Appellant took a ball
peen hamrer out of his pocket and struck Hedbl om on the back of the
head with it. The latter fell or sat down and there was no attenpt
by Appellant to strike another blow (Appellant wei ghed about
thirty-five pounds | ess than the second reefer.) Appellant said
that he was sorry for what he had done.

Hedbl oml s head was cut. He was taken to a hospital for
nmedi cal attention. The wound required seven stitches. The second
reefer was able to stand his watch on the foll ow ng norning.

Appel lant's prior record consists of an adnonition in 1960 for
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| nt oxi cati on on duty.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that Appellant acted in self-defense
agai nst the larger man who was intoxicated. Appellant was in fear
of serious bodily harmas a result of the earlier attack by
Hedbl om  The purpose of the second reefer's presence in the engine
roomwas to resune his attack on Appellant while the |atter was
there to stand the watch of the second reefer. The absence of any
vi ci ousness by Appellant is show by the fact that he did not
attenpt to strike Hedbloma second tine wwth the hamer. The
I njury was not serious since the second reefer stood his watch on
t he next day.

It is submtted that the decision should be reversed and set
aside in all respects.

APPEARANCE: Julius J. Rosen, Esquire, of New York City, of
Counsel .

OPI NI ON

The findings, based on the Exam ner's evaluation as the
credibility of the witnesses, do not support the contention that
Appel l ant acted in self-defense. Despite the earlier attack on
Appel | ant by Hedblom the fact that Appellant approached the second
reefer in the engine roomindicates that Appellant was not in fear
of serious bodily injury at this time. There was no alteration of
this situation, by Hedblomthreatening to strike Appellant, before
Appel | ant struck the single blow wth the hammer. Hence, there was
no i medi ate provocation for Appellant's use of a dangerous weapon
except whatever words were directed to himduring the argunent.

The [ ocation of the injury on the back of Hedbl om s head indicates
t hat he was not facing Appellant when the bl ow | anded.

Regardl ess of the mtigating circunstances and Appellant's
expression of renorse for his conduct, the order of suspension
| nposed was extrenely lenient for an offense of this nature which
fortuitously did not result in a nmuch nore serious injury.

file:////hgsms-lawdb/users/K nowl edgeM anagement...20R%201479%20-%201679/1542%20-%20GOLDSMI TH.htm (3 of 5) [02/10/2011 10:55:31 AM]



Appea No. 1542 - Victor Goldsmith v. US - 1 February, 1966.

ORDER

The order of the Exam ner dated at New York, New York, on 27
Cct ober 1965, is AFFI RVED.

W D. Shields
Vice Admral, United States Coast CGuard
Acting Comrandant

Si gned at Washington, D. C., this 1st day of February 1966.
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assault wth
hamer
**x%x%  END COF DECI SI ON NO. 1542 ****x*
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