Appea No. 1521 - Edward H. Furneisv. US - 1 October, 1965.

IN THE MATTER OF MERCHANT MARI NER' S DOCUVENT NO. Z-894378 AND ALL
OTHER SEAMAN DOCUMENTS
| ssued to: Edward H. Furneis

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1521
Edward H. Furneis

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 21 Decenber 1964, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana revoked Appellant's
seaman docunents upon finding himguilty of m sconduct. The
specification found proved alleges that while serving as an able
seaman on board the United States SS TRANSEASTERN under authority
of the docunent above described, on 1 Cctober 1964, Appell ant
assaul ted and battered the Second Mate with his fist.

At the hearing, Appellant elected to act as his own counsel.
Appel | ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence only the
testinony of the Second Mate.
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Appel l ant and two other eyewitnesses testified in his defense.
Appel l ant testified that, when he asked the Second Mate who woul d
handl e the norning lines, the Mate hit Appellant in the face with
a wal kie-tal kie radi o as Appellant put up his hands to protect his
face; the Mate then ran around threatening Appell ant and scream ng;
Appel l ant followed the Mate to talk to himin order to clamhim
down but could not catch him the Master saw that the Second Mate
had been injured in the nouth and asked Appellant why he hit the
Mat e; Appellant denied doing it. The other two w tnesses agreed
that the Mate put the radio close to or touching Appellant's face
and said they saw no bl ow struck by Appell ant.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and specification
had been proved. The Exam ner then entered an order revoking all
docunents issued to Appell ant.

FI NDI NGS OF FACT

On 21 Decenber 1964, Appellant was serving as an abl e seanan
on board the United States TRANSEASTERN and acting under authority
of his docunent while the ship was anchored off the port of
Karachi, Pakistan. Another ship was tied up al ongsi de.

About 1800 on this date, the Second Mate was on the stern
directing a shore gang of natives in handling the nooring lines to
the ship alongside. The Mate was in contact with the Master on the
bridge by neans of a wal kie-tal kie radio. Appellant questioned the
Second Mate about the handling of the lines by the shore gang
rather than by the crew. \Wen the Mate replied that Appellant's
assi stance was not needed, he got up froma sitting position,
struck the Second Mate in the nouth with his fist, and pursued him
for sone distance fromthe stern.

The Second Mate went directly to the Master who observed that
the Mate's nouth was bl eeding profusely. H's nouth was cut inside
and a dental plate had been broken by the bl ow

Appel lant's prior record consists of a six nonths' suspension
in 1958 for assault and battery, and absence w thout perm ssion; a
one nonth outright suspension plus probation in 1959 for failure to
performduties and failure to join his ship; and a warning in 1963
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for absence w thout perm ssion.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the findings of fact of the
Exam ner are in error in certain respects (which are not nateri al
to the allegations). Appellant did not strike the Second Mate or
pursue hi mwhen he ran away from Appellant. The Second Mate hit
Appel lant with the wal kie-tal kie, as he and his w tnesses
testified, after Appellant asked the Mate a question concerning the
handl i ng of the lines.

OPI NI ON

As a matter of credibility, the Exam ner accepted as true the
version of the incident as testified to by the Second Mate. This
account is reflected in the above findings of fact and constitutes
substantial evidence in support of the alleged offense of assault
and battery.

Al t hough Appellant's other two eyew tnesses corroborate his
testinony that he did not hit the Second Mate, there is no other
reasonabl e explanation as to how the Mate was injured by the tine
he reached the Master, or even why he ran away from Appellant. The
facts, that the Mate ran away and his injured nouth was observed by
the Master shortly thereafter, are established by Appellant's own
t esti nony.

It mght be inferred, fromthe defense testinony, that when
Appel | ant rai sed his hands, either a hand hit the Second Mate in
the nmouth or his hands knocked the wal ki e-tal kie against the Mate's
mouth. But this is very unlikely because there is al so evidence by
the defense that the walkie-talkie was a full arm s | ength away
fromthe Mate when it struck or cane close to Appellant's face.
Therefore, the Mate's head was such a distance fromthe
wal ki e-talkie that it is highly inprobable Appellant's hands
accidentally caused the injury.

It is nmy opinion that there is no reasonable basis for
rejecting the Exam ner's choice as to the credibility of the
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W t nesses. Hence, it is concluded that Appellant was guilty of the
of fense al |l eged.

Del i berate attacks on ship's officers cannot be tol erated.
This of fense was aggravated by the fact that the Second Mate was
performng duties related to the operation of the ship at the tine.
The strict shipboard discipline necessary to pronote safety at sea
requires that the order of revocation be affirned.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
21 Decenber 1964, is AFFI RVED.

W D. SH ELDS
Vice Admral United States Coast Guard
Act i ng Commandant

Signed at Washington, D. C, this 1st day of October 1965.
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*rxxx  END OF DECI SI ON NO. 1521 *****
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