Appeal No. 1462 - EARNEST W. KERN v. US - 23 July, 1964.

In the Matter of License No. R-3483 Merchant Mariner's Docunent No.
Z-45947- D2
| ssued to: EARNEST W KERN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1462
EARNEST W KERN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 18 February 1964, an Exam ner of the United
States Coast CGuard at Phil adel phia, Pennsylvania, suspended
Appel | ant' s seaman docunents for six nonths outright plus six
nont hs on twel ve nonths' probation upon finding himguilty of
m sconduct. The two specification found proved allege that while
serving as radi o operator on board the United States SS HAWAI | AN
EDUCATOR under authority of the |icense above described, on 21
January 1964, Appellant wongfully disobeyed a | awful conmand of
the Master and created a di sturbance while under the influence of
| nt oxi cants.

On 22 January 1964, the hearing was transferred from Long
Beach, California, to Phil adel phia at Appellant's request. On 7
February, Appellant was served with charges to appear at a hearing
on 11 February but due to weather conditions the ship did not
arrive at Philadel phia until the night of 12 February. On 11
February, Appellant was infornmed that the hearing would be held on
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13 February in order to obtain the testinony of witnesses on the
ship since she was scheduled to depart on the latter date and woul d
not return for two nonths.

At the beginning of the hearing on 13 February, Appell ant
stated that his counsel, a magazine correspondent from New YorKk,
had arranged to be present on 11 February but could not attend on
13 February. The Exami ner directed the hearing to proceed in order
to obtain the testinony of witnesses while they were avail abl e.

Appel | ant entered a plea of not guilty to the charge and each
specification before the Investigating Oficer introduced in
evidence the testinony of the Master, Chief Mate and a nessnan.
Appel | ant cross-exam ned each witness. The Governnent al so
submtted an entry in the ship's Oficial Logbook which pertained
to the alleged of fenses.

At this point, the Exam ner repeatedly offered to grant a
conti nuance for Appellant to subpoena witnesses or to obtain
counsel to assist Appellant in preparing his defense. Appellant
freely declined the opportunity to obtain a continuance and deci ded
to testify in his behalf.

Appel | ant denied that he was guilty of either offense.
Appel l ant stated that he did not have anything to drink on the date
of the alleged offenses but he had a hang-over and was di scharged
by the Master because he becane angry when Appel |l ant kept inquiring
as to when the ship would sail. Appellant testified that he did
not realize until recently that he is an al coholic and he had been
going to Al coholics Anonynobus neetings for the past three weeks.

At the end of the hearing, the Exam ner rendered a witten
deci sion in which he concluded that the charge and two
specification had been proved. The order inposed included a prior
si X nmont hs' suspension which had been placed on twenty-four nonths'
probation in August 1962.

FI NDI NGS OF FACT

On 21 January 1964, Appellant was serving as radi o operator on
board the United States SS HAWAI | AN EDUCATOR and acting under
authority of his license while the ship was in a dry dock at San
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Pedro, California.

At breakfast on this date, Appellant was under the influence
of intoxicants when he questioned the Master about the sailing tinme
and the cause of the propeller danage as a result of which the ship
was in dry dock. The Master said he did not know the answer to
ei ther question at the tinme and suggested that Appellant go to his
roomand sleep it off. Since Appellant ignored this advice and
conti nued to harangue the Master, the latter left the officer's
sal oon.

Shortly thereafter, Appellant went to the Master's office
where he was working and insisted on know ng when the ship would
| eave dry dock. The Master told Appellant to go to his room and
get sone sl eep, and wal ked with Appellant toward his quarters.
Appel | ant stopped at the |ifeboat davits where crew nenbers were
wor ki ng. Appellant interfered wwth their work to sone extent when
he started to talk to themin a | oud, raucous voice. Appellant was
al so unsteady on his feet and tal ked incoherently. The Master |eft
Appel l ant and returned to his office after telling the Chief Mte
to get Appellant to his room

Appel | ant went to his roombut returned to the Master's office
in three or four mnutes. The Master ordered Appellant to go to
his room \Wen Appellant did not obey this order after it was
repeated, the Master told Appellant that he was di scharged. The
Master then told the Chief Mate to alert other crew nenbers to
wat ch Appellant so that he would not injure hinself. (The record
Is not clear as to whether or not Appellant went to his room
eventual ly.) Appellant signed off the shipping articles for the
voyage on the foll ow ng day.

Appel lant's prior record consists of an adnonition in 1945 for
failure to report pronptly for duty; a probationary suspension in
1953 for failure to performduties due to intoxication; an
admonition in 1959 for failure to performduties due to
| nt oxi cation; and the probationary suspension of August 1962 for
failure to performduties due to intoxication.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Examiner. It is contended that there was no jurisdiction because
the ship was out of operation in dry dock and because the shi pping
articles were breached when the original Master was relieved for a
vacation. Appellant did not disobey since he went to his room when
ordered by the Master to do so. Appellant had a hang-over from
drinking on the night before but he was not intoxicated on the date
of the alleged offenses.

OPI NI ON

There is substantial evidence to support the concl usion that
Appel l ant was guilty of the two of fenses all eged, that Appellant
was i ntoxicated at the time, and that this proceedi ng was properly
conduct ed.

The jurisdiction to take this action is clear not only from
the provision for a substitute Master contained in the standard
formused for shipping articles but also fromthe repeated
assertions of Appellant that he was serving as the radi o operator
on this ship. In the latter situation, he was required to have a
radi o operator's |license even if he had not been bound by the
shi pping articles. Therefore, he was acting under the authority of
this license regardless of the fact that he was not on watch while
the ship was in dry dock.

Despite the inability of the nmagazi ne correspondent to appear
as Appellant's counsel on 13 February, it was proper to proceed
wWith the hearing in order to obtain the testinony of wtnesses who
were departing on the ship on the sane day. Appellant's |ater
failure to take advantage of the opportunity to obtain a
conti nuance indicates that he did not feel his cause was prejudiced
by the absence of the nmagazi ne correspondent on 13 February.

On the nerits of the case, the fact of Appellant's
I ntoxi cation, which contributed to his conm ssion of the two
of fenses, was established by the testinony of all three Governnent
W t nesses.

As to the disobedi ence of the Master's order, he first advised
Appel lant to go to his roomwhen the two seanen were in the sal oon
at breakfast. Then when Appellant disturbed the Master whil e he
was working in his office, the Master ordered Appellant to go to
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his room and sl eep. The Chief Mate in the next roomheard this
order. Wth sone del ay, Appellant obeyed the first part of the
order but not the second part since he was back at the Master's
office in afewmnutes. At this tine, Appellant failed to obey
the order to go to his roomuntil the Master told Appellant that he
was di scharged fromthe ship.

Wth respect to the other offense, Appellant's conduct up to
the tinme he was di scharged so disrupted the orderly routine of the
ship as to constitute a continuing disturbance. Appellant annoyed
the Master in the saloon until he left. Then Appellant interrupted
the Master's work and interfered wwth the work of the crew nenbers
near the |ifeboat davits. Appellant's condition was such that the
Master told the Chief Mate to warn the crew nenbers to keep
Appel | ant under observation. These factors constitute evidence
t hat Appellant created a disturbance.

The order is not considered to be excessive despite evidence
that Appellant is an excellent radi o operator when he is sober and
the fact that these offenses were commtted whil e Appellant was not
on duty. On the other hand, Appellant has a prior record of
simlar offenses involving intoxication and he admtted that he is
an al coholic. Also, the outright suspension of six nonths consists
solely of revocation of the probation inposed in August 1962. This
period of tinme ashore could be used to benefit Appellant in
controlling his problem |In addition to the fact that he wll be
able to attend neetings as he testified he had been doing, the
Commandant has stated, in Appeal No. 1082, that nerchant

vessels are not considered to be suitable rehabilitation centers
for persons in Appellant's condition.

ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 18 February 1964, is AFFI RVED.

W D. Shields
Vice Admral, United States Coast Guard
Act i ng Commandant

Si gned at Washington, D.C., this 23rd day of July 1964.
**x*%*  END OF DECI SI ON NO. 1462 ****x*
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