Appeal No. 1436 - THOMAS P. MOREY v. US - 13 December, 1963.

In The Matter of License No. 326576 Merchant Mariner's Docunent
No. Z- 53960 and all ot her Seanman Docunents
| ssued to: THOVAS P. MOREY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1436
THOVAS P. MOREY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 1 April 1963, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents for two nonths outright plus four nonths on twelve
nont hs' probation upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as a Third
Assi stant Engi neer on board the United States SS EAGE TRANSPORTER
under authority of the |icense above described, on 2 Novenber 1961,
Appel | ant assaulted and battered Chi ef Cook Ray; Appell ant
wrongfully failed to obey a lawful order of the Master to stay out
of the galley.

At the hearing which began on 8 February 1962, Appellant was
represented by professional counsel. Appellant entered a plea of
not guilty to the charge and both specifications.

The I nvestigating Oficer introduced in evidence the testinony
of the ship's Master and an entry in the Oficial Logbook of the
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ship as well as the depositions of the Chief Cook and the Chief
St ewar d.

I n defense, Appellant offered in evidence his testinony and
t he deposition of the Third Mate Webb.

Nuner ous adj ournnents for the purpose of obtaining depositions
del ayed the hearing for nore than a year.

FI NDI NGS OF FACT

On 2 Novenber 1961, Appellant was serving as a Third Assi stant
Engi neer on board the United States SS EAGLE TRANSPORTER and acti ng
under authority of his license while the ship was in the port of
Yokosuka, Japan.

About 0745 on this date, there was a brief fight or scuffle in
the gall ey between Appellant and Chief Cook Ray. Second Cook Jones
was present at the tine. There were no weapons used. The Chi ef
Cook was not injured but Appellant received an injury which caused
his mouth to bleed. Sone of the blood got on the jacket worn by
the Chief Cook. Chief Steward Little was called to the galley from
his room Then he went to the bridge and reported to the Mster
t hat Appellant and the Chief Cook had been fighting.

Appel l ant had | eft the galley and gone to his roomby the tine
the Master and Little reached the galley. The Master went to
Appel l ant's room and ordered himto stay out of the galley. Shortly
thereafter, Appellant again went to the galley. This was reported
to the Master by the Chief Steward. Appellant |left the galley
before there was any further difficulty.

The O ficial Logbook entry, which was prepared by the Master,
states that Appellant was "l ogged one days pay (%$22.32) for
fighting aboard ship".

Appel | ant has no prior record except on adnonition by an
| nvestigating Oficer in 1954. Appellant has been going to sea
since 1934 and obtained his original engineer's license in 1943.

BASES OF APPEAL
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Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that there are such sharp and
irreconcilable conflicts in the testinony with respect to both
specifications that the credi bl e evidence does not support findings
t hat Appellant conmmtted the all ege offenses.

Point 1. Only Appellant and Chief Cook Ray testified
concerning the alleged assault and battery. Ray's testinony is not
credi bl e because the Exam ner found, based on the testinony of
Appel l ant and Third Mate Webb, that Ray had assaul ted Appell ant on
a prior occasion although this was strenuously denied by Ray.

There was no attenpt to obtain the testinony of the Second Cook who
was an eyewitness to the incident.

Point Il. The Master's testinony that he ordered Appellant to
"stay out of the galley" is not corroborated and it is contradicted
by the Chief Steward's testinony that the Master told Appellant to
"get out of the galley”. The uncorroborated testinony of the
Mast er should be rejected because he was biased in favor of Ray and
agai nst Appellant. The Master admtted that it had been his idea
to take up a collection to buy an $84 wist watch for Chief Cook
Ray and that the Master did not attenpt to get Appellant's version
of the incident prior to preparing the | ogbook entry hol di ng
Appel | ant al one responsible for the fight.

Point Ill. The Exam ner denied Appellant the right to due
process of law by allowng himonly two days to prepare his
def ense; by denying Appellant the right to object to testinony
t aken by deposition; and by asking questions about subsequent
| oggi ngs by the Master agai nst Appell ant.

Point 1V. The order is excessive under the circunstances
since Appellant is respected seaman with no record of viol ence.

In conclusion, it is requested that the decision and order be
set aside and the charge of m sconduct dism ssed or, in the
alternative, that the order be reduced.

APPEARANCE: Pressman and Scribner, of New York City by Ned R
Phillips, Esquire, of Counsel.
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OPI NI ON

On the basis of the evidence in the record, it is nmy opinion
that there is not substantial evidence to prove that Appell ant
assaul ted and battered Chief Cook Ray but there is substanti al
evi dence to support the conclusion that Appellant wongfully failed
to obey a awful order of the Master to stay out of the galley.
Numerous conflicts in the testinony are manifest fromthe follow ng
summary of what was testified to by the three Governnent w tnesses
and the two defense w tnesses.

The Master testified, at the hearing, that he went to the
gall ey when infornmed by Little that Appellant and the Chief Cook
were fighting; when the Master got to the galley, the Chief Cook
was on the | adder comng up to the galley fromthe storeroom bel ow
and he had blood on his jacket; since Appellant was not in the
gall ey, the Master and the Chief Steward went to Appellant's room
and the Master told himto stay out of the galley; the Master did
not question either seaman about the incident at this tinme and he
did not see Appellant again until he was given an opportunity to
reply to the | ogbook entry. The Master also stated that he did not
go bel ow when the Chief Steward reported that Appellant had
returned to the galley. (The | ogbook entry states that the Master
sent the Chief Mate to order Appellant out of the galley but that
he was not there when the Chief Mate arrived.)

Chi ef Cook Ray testified, by deposition, that he did not have
an earlier fight with Appellant or strike himon a prior occasion;
in the galley, Ray's back was turned when he was struck with a fi st
behind his right ear by Appellant; Second Cook Jones and Chi ef
Steward Little were definitely in the galley at the tine; Ray did
not stri ke Appellant but he bled fromthe nouth when grabbed by Ray
and sone of the blood got on the Chief Cook's jacket; Ray was not
I njured and conti nued working wthout |eaving the galley; the
Second Cook took Appellant out of the galley but he later returned
and asked the Chief Cook not to press charges; the Master did not
cone to the alley but sent for both seaman and they went together
to explain the matter to the Master.

Chief Steward Little testified, by deposition, that he was in

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201279%20-%201478/1436%20-%20M OREY .htm (4 of 9) [02/10/2011 11:37:54 AM]



Appeal No. 1436 - THOMAS P. MOREY v. US - 13 December, 1963.

his room when inforned of the fight; Appellant was bl eedi ng when
Little reached the galley; Appellant would not |eave the galley
until Little returned with the Master and he ordered Appellant to
"get out of the galley"; Appellant |later returned to the galley.

Appel l ant testified, at the hearing, that Ray had hit
Appellant with his fist previous to this incident in the galley and
i n the presence of others including the Second Cook. Appell ant
al so stated that, on the norning of 2 Novenber, he was in his room
when he twi ce saw sonebody at the door wearing a white apron; since
the person | eft when Appell ant asked what he wanted, Appellant went
to the galley and demanded an expl anation; Chief Cook Ray struck
Appel | ant and then he was held by Ray and the Second Cook unti l
Appel lant left the galley; neither the Master nor Chief Steward
Little were in the galley before Appellant left there; Appell ant
went to his roomand bathed his nouth; the Master arrived with
Little and told Appellant that he would be discharged fromthe ship
but he did not tell Appellant until the next day to stay out of the
galley; later on 2 Novenber, Appellant went to the galley to
straighten the matter out with the cooks but they would not talk
wi th Appel |l ant.

Third Mate Webb testified, by deposition, that on a prior
occasion Ray had hit Appellant in the face and the Second Cook had
st epped between them before any nore bl ows were struck.

Al t hough the | ogbook entry prepared by the Master states that
“"the Steward advised ne that 3rd Asst. Engineer T.P. Mrey had
struck the Chief Cook," the accuracy of this is not borne out by
the testinony of the Master or Chief Steward Little. The Master
testified that Little reported a fight between the two seanen.
Little had no personal know edge as to whet her Appellant hit the
Chi ef Cook because Little testified that he was in his room when he
was told that there was a fight. The Master could not have
| nadvertently witten this statenent in the | ogbook as the result
of an incorrect inpression gained froma proper investigation of
t he incident because the Master admtted that Appellant was not
gi ven an opportunity to present his version of the fight until
after the | ogbook entry had been prepared. Consequently, there is
no rationale for this incorrect statenent which is contained in the
| ogbook entry and it will be given no further consideration.
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The testinony of Chief Cook Ray and Appellant are in direct
conflict as to which one hit the other in the galley. The
testinony of neither is corroborated by other testinony as to this.
The Exam ner found that Appellant struck Ray from behind sinply
because, so far as is expressed in the Exam ner's decision, the
"testinony of Ray is definite on this point." No supporting reason
is given and this cannot be construed as a determ nation of
credibility based on the observation of the witness since Ray's
testi nony was taken by deposition. Odinarily, the Examner's
findings will be sustained on appeal when they are reached by
concluding that the testinony of a witness is truthful, even though
the word of the sane witness is rejected on another point.

Commandant ' s Appeal Decisions Nos. 1391 and 1405. But

considering the lack of corroboration and that Ray's testinony was
by deposition, it is ny opinion that his testinony is not credible
on this point, and therefore not substantial evidence, since it not
only conflicts with the physical facts but al so because ot her
portions of Ray's testinony are contradicted by different parts of
the testinony given by all the other w tnesses.

The physical facts, as generally agreed upon by the w tnesses,
are that Appellant was injured to such an extent that a noticeable
anount of his blood got on the jacket worn by Ray; and that Ray was

not injured at all. The latter seens to be a sonewhat i nprobable
result if Appellant struck Ray from behind, w thout warning, as he
clains. It is at least equally inprobable that Appellant woul d

have been so injured if he had not been the recipient of the only
bl ow struck. (Ray and Appell ant agree that there was only one

bl ow.) Ray's weak explanation is that Appellant m ght have been

I njured when Ray grabbed Appell ant and hugged him

In addition to the direct conflict with Appellant's testinony
as to the alleged assault, Ray's testinony is contradicted in other
respects. In the face of Ray's repeated denial, the Exam ner
accepted Appellant's and Webb's testinony that Ray struck Appell ant
on an earlier occasion. The Exam ner also believed, contrary to
Ray's testinony, the Master's testinony that he was in the galley
soon after he was infornmed by Little of the fight. The Exam ner
did not nention the conflicting testinony by the Master and Ray
wherein the Master testified that Ray was on a | adder leading to
the galley when the Master arrived there and Ray said that he did
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not |leave the galley after the fight. Also, Ray testified that he
and Appellant went to explain the matter to the Master but the

| atter said that he did not see Appellant between the tine the
Master went to Appellant's room and when he was given an
opportunity to reply to the | ogbook entry. Concerning the Chief
Steward's testinony, he flatly denied that he was in the galley
when the fight occurred although Ray testified as to the Chief
Steward' s presence even nore definitely than that he was struck
from behi nd by Appellant. Ray submtted a diagramof the galley
showi ng | ocation of the Chief Steward, Second Cook and hi nself when
he all egedly was hit by Appellant. The Exam ner did not nention
this conflict in the evidence.

It is noted fromthe testinony that the Second Cook was
present at the tinme of the alleged assault by Appellant and al so on
the earlier occasion when it is clainmed by Appellant and Third Mate
Webb that Appellant was struck by Ray. It is unfortunate that no
attenpt was nmade by either the Governnent or the defense to obtain
the testinony of the Second Cook. Presunmably, his testinony woul d
have corroborated that of either the Appellant or Chief Cook Ray as
to both the incident on 2 Novenber and the earlier one.

For the reasons indicated in the above discussion, the finding
t hat Appell ant assaulted and battered the Chief Cook is set aside

and specification is dismssed. See Commandant's Appeal
Deci sion No. 956.

The Exam ner's finding, that on 2 Novenber Appell ant
wongfully failed to obey a awful order of the Master to stay out
of the galley, is affirmed. Appellant denies having been given
such an order until the following day. But in addition to the fact
t hat the Exam ner had the advantage of observing the Master testify
t hat the above order was given to Appellant on 2 Novenber in his
room the Master's testinony is substantially corroborated by that
of the Chief Steward although the |atter stated that Appellant was
still in the galley when the order was given and that it was to
"get out of the galley" rather than "to stay out". | do not think
that the discrepancy as to the | ocation where the order was given
shoul d be considered to nullify the Chief Steward's testinony on
this point. The difference in wording is not material since, under
the circunstances, the only reasonable interpretation of the Chief
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Steward's version is that the Master ordered Appellant to get out
of the galley and not to return there. 1In any event, the Exam ner
determ ned, on the basis of his observation of the Master while
testifying, that the order was to "stay out of the galley" and that
it was directed to Appellant in his room and the | ogbook entry is
consistent with the Master's testinony in this respect.

As pointed out on appeal, there is sone evidence that the
Mast er favored the Chief Cook and was prejudi ced agai nst Appel |l ant.
Nevertheless, it is my opinion that there is not a show ng of
strong enough bi as agai nst Appellant on which to decide that the
ot herwi se credi bl e and substantial evidence in support of the
al | eged di sobedience is not sufficient. |In the absence of very
strong evidence to the contrary, the Master of a ship nust be
presuned to be at | east reasonably accurate in such matters as this
whi ch pertain to the managenent of the ship regardless of his
personal feelings toward nenbers of the crew. The propriety of
such a presunption is borne out in this case relative to the other
speci fication since the | ogbook entry does not state that Appell ant
was fined for assault and battery but for "fighting aboard ship".

Appel l ant' s contentions that he was denied the right to due
process of |aw are considered to be without nerit. The record does
not indicate that Appellant had insufficient time to prepare his
defense in two days. The other two contentions of this nature are
noot because they pertain to the specification which has been
di sm ssed.

The order of suspension will be nodified due to the di sm ssal
of one specification and the good record Appell ant has nmai ntai ned
during many years service on nerchant vessels of the United States.

ORDER

The order of the Exam ner dated at New York, New York, on 1
April 1963, is nodified to provide for a suspension of one (1)
nonth outright plus two (2) nonths on twel ve nont hs probation.

As so MODI FI ED, the order is AFFI RVED.

E. J. Rol and
Adm ral, UNI TED STATES COAST GUARD
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Conmmandant

Signed at Washington, D. C, this 13th day of Decenber 1963.
***x*  END OF DECI SION NO. 1436 *****

Top
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