Appeal No. 1388 - HERCULESE. VINCENT v. US - 25 April, 1963.

In the Matter of Merchant Mariner's Docunent No. Z-822669-D1 and
all other Seanan Docunents
| ssued to: HERCULES E. VI NCENT

DECI SI ON AND FI NAL ORDER OF THE COVIVANDANT
UNI TED STATES COAST GUARD

1388
HERCULES E. VI NCENT

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 30- 1.

By order dated 29 May 1962, an Exam ner of the United States
Coast Guard at New Ol eans, Louisiana suspended Appellant's seanman
docunents for six nonths outright plus six nonths on twelve nonths'
probation upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as a
fireman-watertender on board the United States SS SI STER KATI NGO
under authority of the docunent above described, on 12 April 1962,
Appel lant failed to performhis duties; on 11 May 1962, Appell ant
addressed the Master with abusive | anguage.

On 11 May 1962, Appellant was served with the charge,
specifications and summons to appear for a hearing at 1400 on 14
May 1962. \When Appel |l ant had not appeared by 1600 on the latter
date, the hearing was opened and continued on the follow ng day.
Si nce Appel |l ant was not present or represented on 15 May and had
not contacted the Coast Guard in the interim the hearing was
conducted in absentia after the Exam ner entered pleas of not
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guilty on behalf of the Appellant.

The I nvestigating Oficer introduced in evidence a certified
copy of extracts fromthe Shipping Articles for the voyage, a
certified copy of an entry in the ship's Oficial Logbook
pertaining to the first specification, and the testinony of two
Deputy Shi ppi ng Conm ssi oners who were present during the incident
referred to in the second specification.

At the end of the hearing, the Exam ner rendered a witten
decision in which he concluded that the charge and two
specifications had been proved. Service of the decision on
Appel | ant was not acconplished until 1 October 1962.

FI NDI NGS OF FACT

From 14 March to 11 May 1962, inclusive, Appellant was serving
as a firemanwatertender on board the United States SS SI STER
KATI NGO and acting under authority of his docunment while the ship
was on a foreign voyage.

On 12 April 1962, Appellant failed to turn to on his assigned
wat ch and duty station while the ship was at Gdynia, Poland. This
matter was | ogged and Appellant was fined one day's wages of $12.96
to be deducted at the end of the voyage. The entry was read to
Appel l ant and a copy of it was given to himon 12 April. Hs reply
was, "No comment"”. The entry was signed by the Master and
W t nessed by two engi neering officers.

About 0930 on 11 May 1962 at New Ol eans, two Deputy Shi pping
Comm ssioners were in the Master's quarters preparing for the
pay-off at the end of the voyage and a sign-on for another voyage
when Appellant entered in a sonewhat intoxicated condition.
Appel | ant asked one of the Shipping Conm ssioners to pay himfor
the voyage. This matter was not pursued after the Shipping
Conmmi ssioner told Appellant that action m ght be taken against his
seaman' s docunent since his nane appeared in | ogbook entries nade
duri ng the voyage.

When the Master asked Appellant for the bottle which was in
hi s pocket, he addressed the Master insubordinately stating that
Appel | ant had no respect for the Master, he was not an honorable
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man, and he woul d "pay" for requiring Appellant to surrender the
bottle. There was no foul or profane | anguage used by Appell ant

but his attitude toward the Master was very belligerent.

Eventual |y, Appellant gave the bottle to the Coast Cuard

| nvestigating Oficer who arrived on the scene during the incident
and indicated that action m ght be taken agai nst Appellant's
docunent for disobeying the Master. The Investigating Oficer gave
the bottle to the Master and it was di sposed of over the side of

t he ship.

Later on this sane date, Appellant signed a copy of the
charge, specifications, and sutmmons formto appear at a hearing on
14 May, thereby acknow edgi ng that he was inforned of the
conplaints therein, the nature of the proceedings, and his right to
counsel .

Appel lant's prior record consists of an adnonition in 1957 and
a one nonth outright suspension plus five nonths on twel ve nonths'
probation in July 1961 for intoxication, disobedience of a |awf ul
order and brandi shing an open knife on board ship. This five
nont hs' suspensi on whi ch was placed on probation is included in the
present order agai nst Appellant's docunents.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that Appellant was never served with the
witten charges, given notice of the hearing, or advised of his
rights. Appellant did not appear because he was afraid he could
not get a fair hearing in New Ol eans after tw ce being threatened
by Coast Guard officials with the I oss of his docunent prior to any
i nvestigation. The hearing was not fair not only due to
Appel | ant' s absence but al so because he was permtted only three
days to prepare his defense and both witnesses were in the hearing
roomuntil just before one of themtestified.

The date of the | ogbook entry, concerning the first
specification, is not clear and the entry was not read to Appel | ant
until four days after the alleged offense on 12 April. A few
m nutes past 0800 on this date, the Master sent Appellant ashore
for dental treatnent.
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There was no jurisdiction over Appellant relative to the
I nci dent on 11 May because it occurred after Appellant used
"abusi ve" | anguage to the Master on this date.

In conclusion, it is submtted that the charge and
speci fications should be dism ssed, the hearing reopened in New
York, or the period of outright suspension nodified.

APPEARANCE ON APPEAL: Lee Pressman, Esquire, of New York Gty
by Ned R Phillips, of Counsel.

OPI NI ON

Appellant's statenent, in his notice of appeal, that he was
not given notice of the hearing and his statenent in a |ater
affidavit that he has no recollection of any such notice are
| nconsi stent with Appellant's attenpt, in the sane affidavit to
justify his failure to attend the hearing because he was afraid he
woul d not be given a fair hearing in New Ol eans. Counsel's brief
on appeal also takes the latter position after conceding that "the
person charged was personally served and thus received notice of
the hearing". This concession is accepted, particularly since
Appel lant's signature is on a copy of the charge, specifications
and summons formwhich is in the record and because it is difficult
to believe that Appellant does not renmenber receiving the original
of this docunent since he distinctly renenbers two so-called
t hreats agai nst his seaman's docunent as described in the above
findings of fact based on the testinony of the witnesses (R 7, 9).
Al t hough Coast CGuard officials have no authority to intimdate
seanen by i nproper actions to deprive themof the use of their
docunents, | think it is quite clear in this case that Appellant
knew from his past experience in July 1961 that he could not be
i nvoluntarily ordered to rel ease his docunent except at a hearing
conducted by a civilian hearing examner who is required by lawto
act in an inpartial manner based on the evidence before him

Appel l ant had anple tinme to retain or consult wth counsel
during the three days prior to the hearing but he deliberately took
matters into his own hands and sinply did not appear as ordered or
t hereafter contact the Coast Guard for sone tine as is shown by the
fact that the Exam ner's decision of 29 May 1962 was not served on
Appel l ant until 1 October 1962.
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These factors pertaining to the questions of notice and
adequacy thereof seemto ne to establish conplete |ack of good
faith and will not be entertained as reasons for reopening the
hear i ng.

The record does not indicate that there was any specific
prejudice to Appellant as the result of the presence of both
W tnesses at the hearing until prior to the taking of testinony.
Appel lant clains only that this breach of the regulations (46 CFR
137.20-60) denied Appellant his right to a fair trial. | do not
agree with this in the absence of sonething nore than a show ng of
the possibility of substantial prejudice.

Wth respect to Appellant's failure to performhis duties on
12 April, the | ogbook entry was ostensibly nmade on the sane date
since "12 April - 0800 - 1600" is at the top of the entry. There
IS no proper evidence to contest this as the date the entry was
made or ot her findings based on the entry since Appellant's
affidavit on appeal is not adm ssible for this purpose. Appellant
had an opportunity to submt evidence at the hearing but he chose
not to do so. Furthernore, there is no indication that the $12. 96
fine inposed by the Master in the log entry was not deducted from
Appel l ant' s wages at the end of the voyage. Seanen do not submt
lightly to such deductions unless they are justified.

There was jurisdiction over Appellant with respect to the
i ncident on 11 May. One of the Deputy Shippi ng Conmm ssioners
testified that Appellant requested to be paid off just before the
al | eged offense took place and Appellant was not paid. Regardless
of the latter, jurisdiction is established by the fact that the
Shi pping Articles shown Appellant signed off on 11 May and,
therefore, he was paid for his services on this date whether or not
any were perfornmed. Thus, the contention that Appellant was not
then in a status of enploynent is contrary to convincing and
credi bl e evidence in the record.

| think there is no question that the | anguage used by
Appel | ant was "abusive" despite the absence of foul or profane
words. The statenents referred to in the findings of fact were
abusive as well as insulting, when addressed to the ship's Mster,
I n the sense that they openly showed Appellant's disrespect for the
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authority and integrity of the Master. See Conmmandant's Appeal
Deci sion No 1297. The lack of respect for the Master's authority

I s enphasi zed by the fact that Appellant eventually handed the
bottle to a Coast Guard officer rather than the Master.

For these reasons, it is ny opinion that no grounds for
di sm ssal, reopening the hearing, or nodification of the order have
been established. It is noted that the order provides for only one
nonth outright suspension in addition to the five nonths' outright
suspension which is the result of Appellant's violation of the
twel ve nonths' probation inposed in July 1961.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
29 May 1962, is AFFI RVED.

D. MG MORRI SON
Vice Admral, United States Coast CGuard
Act i ng Commandant

Si gned at Washington, D. C., this 25th day of April 1963.
***x*  END OF DECI SION NO. 1388 *****

Top

file://l/hgsms-lawdb/users/K nowledgeM anagementD...0& %20R%201279%20-%201478/1388%20-%20V INCENT.htm (6 of 6) [02/10/2011 11:25:48 AM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10618.htm

	Local Disk
	Appeal No. 1388 - HERCULES E. VINCENT v. US - 25 April, 1963.


