Appea No. 1381 - Richard H. Clinton v. US - 20 March, 1963.

In the Matter of License No. 200543, Merchant Mariner's Docunent
No. Z-353136-D1 and Al O her Seaman Docunents
| ssued to: R chard H dinton

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1381
Richard H dinton

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 16 February 1962, an Exam ner of the United
States Coast CGuard at Long Beach, California revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
speci fication found proved all eges that, on 14 August 1959,
Appel | ant made a fal se statenent of material fact, under oath, in
his application for renewal of License No. 176 486, nanely that he
had not nmade application to the Oficer in Charge, Mrine
| nspection in any other port and been rejected when, in fact, he
had applied for renewal on 13 June 1955 and had been rejected.

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of not guilty to the charge
and specification. Both parties introduced in evidence nunerous
docunentary exhi bits.

The hearing was held in May 1960. |[In decision, the Exam ner
states that nuch of the delay in preparing the decision was due to
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the inability of the Investigating Oficer to | ocate certain
docunents until July 1961, but the Exam ner does not consider the
I nformati on contai ned in such docunents to be essential to the
proof of the specification.

The deci sion was served on 16 March 1962. Appeal was tinely
filed on 26 March but Appellant did not surrender Licenses No.
200543 until 18 July 1962.

FI NDI NGS OF FACT

On 26 May 1950 at Seattle, Washi ngton, Appellant was issued
Third Mate's License No. 95412 to remain in effect for 5 years. On
16 July 1954, Appellant was issued License No. 176486 at San Pedro,
California to replace License No. 95412, which was nutil ated, for
t he bal ance of the 5 years. On 16 Septenber 1954, Appell ant was
found to be physically and nentally fit for the sea duty by a
United States Public Health Service physician at San Pedro,
California. On 4 March 1955, the sam physician certified that
Appel l ant was not fit for sea duty, due to a "paranoid condition",
in connection with his application for a duplicate nerchant
mariner's docunent.

On 13 or 15 June 1955, Appellant applied to the Oficer in
Charge, Marine |Inspection, at Long Beach for renewal of his Third
Mate's License No. 176486 which had expired on 25 May 1955. The
| i cense was retained by the Coast Guard with the follow ng notation
on it: "Approved for Renewal 6/13 (or 15)/55 subject to physical
exam nation." By letter dated 15 June 1955, the sanme Public Health
Servi ce physician at San Pedro notified the O C MI. at Long Beach
t hat Appellant was still unfit for sea duty due to the "paranoid
condi tion"” nentioned in the nedical report of 4 March 1955.
Appel | ant was not issued another license at this tine.

On 24 Cctober 1955, a Public Health Service physician at
Seattle, Washington certified that Appellant had a paranoid
personality but was not disturbed to the degree that he could not
go to sea. Hence, it was found by the physician, after considering
Appellant's prior nedical history, that he was fit for sea duty.
The OC.MI. at Seattle referred this report to the Commandant in
connection with the duplicate nmerchant mariner's docunent applied
for by Appellant.
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The record contains conflicting nedical opinions concerning
Appel l ant's nental condition between 24 Cctober 1955 and 16 March
1959. On the latter date, the sane physician at San Pedro found
t hat Appellant was not fit for sea duty. The reason given this
time was not a "paranoid condition"” as before, but "possible
paranoid traits". The record does not contain evidence that
Appellant filed a witten application for renewal of his license in
connection with this nmedical report. The regul ations required such
an application to be in witing after 17 Septenber 1955.

On 14 August 1959 at Honol ulu, Hawaii, Appellant filed a
witten application for renewal of his license with the Oficer in
Charge, Marine Inspection. Appellant's only signature on the
application appears in the block marked "Si gnature of Appellant”.
This is directly beneath the follow ng statenent on the form "I
have not nade application to the Oficer in Charge, Mrine
| nspection, in any other port and been rejected". Appellant also
submtted to the OC. MI. a photostatic copy of his License No.
176468 with the notation on it: "Approved for Renewal 6/13 (or
15)/ 55 subject to physical exam nation”. Appellant passed a
witten professional examnation as well as the routine Public
Heal th Service physical exam nation for |icense renewal and was
| ssued Third Mate's License No. 200543 on 21 August 1959 by the
O ficer in Charge, Marine |Inspection, at Honol ul u.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the alleged charges are provided
for in another section of the Code of Federal Regulations and the
| aws of the United States; the Exam ner did not have jurisdiction
of the subject matter because License No. 200543 was not in effect
at the tinme of the alleged of fense on 14 August 1959; and Appel |l ant
did not commt the m sconduct all eged.

OPI NI ON

Appel | ant has not specified the other | aws and regul ations
whi ch he states provide for the alleged charges. Regardl ess of
what he is referring to, there is no doubt that this is a matter
which is properly treated by the Coast Guard within the neani ng of
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46 U. S. Code 239(g) since it involves matters concerning |icenses
and docunents issued by the Coast Guard to nerchant seanen.

As pointed out by the Exam ner, jurisdiction is established by
the fact that the alleged offense pertains to acts perfornmed by
Appel l ant solely by virtue of the fact that he had a |icense at one
time and was attenpting to obtain another one of the sane type.
Thus, it is considered that he was acting under the authority of,
or exercising rights wth respect to, both the expired |icense
whi ch he had the right to renewwithin certain [imtations and the
new | i cense which he had a right to obtain of he applied for it as
a renewal and net the conditions provided for the issuance of such
| i censes.

| agree with the Exam ner's concl usion that Appellant nmade a
fal se statenent under oath in his application on 14 August 1959 to
the Oficer in Charge, Marine Inspection, at Honolulu. It is also
apparent that said official relied on such statenent in issuing the
renewal , even though there was filed at the sane tine a photostatic
copy of Licenses No. 176486 with the notation thereon that
Appel | ant had previously applied in another port for a renewal in
1955 and had been rejected. Wiether the failure to observe this
notati on was due to inadvertence or oversight, it nmust be presuned
that the Oficer in Charge, Marine |Inspection, was not cogni zant of
It because, with such know edge and foll ow ng custonmary practice,
such issuing officer would have checked with the office which
rejected the previous application before taking action on the
application before him

It is noted that the Exam ner, in his opinion, was influenced
by sone evidence tending to show that the Appellant was
| nconpetent, nanely, the reason behind the Appellant's rejection in
1955. The specification under the charge did not raise this issue.
The of fense was not the failure to disclose the reason for the
rejection, but that there was a fal se statenent of material fact
denying the prior application and rejection. This case cannot cone
with the application of the rule expressed in Kuhn v. G vil
Aeronautics Board (C. A D.C., 1950), 183 F. 2d 839, that the proof
i n adm ni strative proceedi ngs need not adhere strictly to the
wor di ng of the specifications so |long as there has been act ual
notice and litigation of the issue and there is no surprise. The
findings of the Exam ner stating that the conflicting nedical
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opinions as to the Appellant's fitness for sea duty were submtted
to Public Health Service Headquarters in Washington, D.C. and that
this resulted in a revised opinion by the Public Health Service at
Seattle that Appellant was unfit for sea duty are based solely on
a letter froman Ofice of Coast Guard Headquarters stating these
matters as facts. This is not the type of hearsay evidence which
constitutes substantial evidence under sone circunstances. The
strong inplication in the Exam ner's decision that he accepts, as
conclusive, this evidence that the highest nedical authorities of
the Public Health Service consider Appellant to be unfit for sea
duty is unsatisfactory for another reason. Wen the issue of
conpetence or fitness for sea duty is properly before an exam ner
at a hearing, it is his function to nake the final determ nation
gi ving due weight to the synptons and di agnoses of the nedi cal

authorities. See Commandant's Appeal Decision No. 1160.

CONCLUSI ON

The specification in found in that Appellant made a fal se
statenment under oath in his application of 14 August 1959 to the
effect that he had not previously applied for a renewal of his
| icense in any other port and been rejected when, in fact, he had
so applied in 1955 and been rejected. Therefore, 2 conclude that,
havi ng obtai ned the |icense upon such representation, such |icense
is invalid and the Appellant is not entitled to it. However, in
view of all the circunstances, | think the Appellant shoul d be
pl aced in the sane position with respect to the |icense as though
the licenses had not been issued. The Appellant may obtain a new
| i cense and a Merchant Mariner's docunent at such tine as he is
found fit for sea duty at any Public Health Service facility after
a current exam nation and consideration of his prior nedical
hi story.

ORDER

The order of the Exam ner dated at Long Beach, California, on
16 February 1962, is MODI FI ED above, is AFFI RVED.

D. MG Mbrrison
Vice Admral, United States Coast CGuard
Acting Commandant
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Si gned at Washington, D.C., this 20th day of March 1963.

*rxxx END OF DECI SION NO. 1381 *****
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