Appeal No. 1370 - RAMON RODRIGUEZ v. US - 1 March, 1963.

In the Matter of Merchant Mariner's Docunent No. Z-1003396
| ssued to: RAMON RODRI GUEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1370
RAMON RODRI GUEZ

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 17 August 1962, an Exam ner of the United
States Coast CGuard at New York suspended Appellant's seaman
docunents upon finding himguilty of m sconduct. Two
specifications alleged that while serving as glory hole steward on
board the United States SS | NDEPENDENCE under authority of the
docunent above descri bed, on or about 4 Decenber 1960, Appell ant
wrongfully pinched a femal e passenger and wongfully pulled her
hai r.

Appel | ant, represented by counsel at the hearing, entered a
pl ea of not guilty to each specification.

The I nvestigating Oficer introduced in evidence the testinony
of Ladd, assistant purser, and GGl l agher, junior assistant purser,
as well as an entry in the Oficial Logbook.

I n defense, Appellant introduced in evidence the testinony of
Ni eves, assistant cook tourist class, and his own testinony. In
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addition, the defense offered several exhibits and the deposition
of Maria Mas. The latter was taken by the Anmerican Consul at
Bar cel ona, Spai n.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and the specification
al l eging the pinching had been proved. The other specification was
found not proved. The Exam ner then entered an order suspendi ng
Appel | ant' s docunent for one nonth outright plus five nonths’
suspensi on on twel ve nont hs' probation.

FI NDI NGS OF FACT

On 4 Decenber 1960 Appellant was serving as glory hole steward
on board the United States SS | NDEPENDENCE and acting under the
authority of his docunent while the vessel was anchored at Pal ma,
Mal | orca, off the coast of Spain. Ladd, the assistant purser, was
boat officer in charge of the | ast passenger |aunch fromthe port
to the vessel. Since the |last crew |l aunch was crowded, Appellant,
Maria Mas (who acconpani ed Appel lant), and three other crew nenbers
I ncl udi ng one Torres (who was highly intoxicated and had a bottle
of cognac in his hand) were ordered to board the passenger | aunch.
Torres resenbl es Appel |l ant physically. The cree nenbers stood near
the stern of the launch in a semcircle with Maria Mas in the
center of the group. Ladd and Gall agher stood in the stern of the
| aunch. Appellant was facing forward and had his back to Ladd.
There were several persons between Ladd and Appellant. At this
tinme a femal e passenger, followed by her escort, boarded the | aunch
near the stern. As she passed the group of crew nenbers a hand
reached out and pinched her buttock and then pulled her hair. She
turned and asked who had pi nched her but received no reply. An
argunent, in Spanish, between the woman's escort and Appel |l ant
followed. After the launch reached the vessel the intoxicated crew
nmenber, Torres, becane involved in an altercation with the officers
of the deck. Ladd and Appellant were the | ast persons to | eave the
| aunch and board the vessel.

Al t hough there was no subsequent confrontation by the fenale
passenger or her escort, Appellant was | ogged as having pinched her
and pulled her hair. He consistently denied having done either.

Appel | ant has no prior record.
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BASES OF APPEAL

Appel | ant argues that the evidence does not support a
suspensi on of his docunent, and that he was not confronted by the
nol ested woman or her escort when the charge was entered in the
O ficial Logbook.

APPEARANCE: Bernard Rol nick, Esquire, of New York Cty, of
Counsel .

OPI NI ON

Mol esting a passenger is one of the nost serious offenses of
noral turpitude arising on passenger vessels. Therefore, it has
been hel d that passengers on vessels are entitled to protection
agai nst the invasion of their privacy as well as protection agai nst

al | personal rudeness. See Chanberlain v. Chandler, (1823)

Fed. Cas. No. 2575; N eto v. Cark (1858) Fed. Cas. No.
10, 262. Because of the seriousness of the offense, proof of
physi cal nol estation nust be clear and convi nci ng.

The charge of m sconduct | odged agai nst Appel |l ant consists of
two specifications. The first alleges that he pinched the buttock
of a femal e passenger while on board the |aunch en route to the
vessel. The other specification charges that Appellant pulled her
hair. The Governnent's case depends on the testinony of its two
W t nesses, Ladd and Gal | agher.

The Exam ner in his decision dismssed the specification
chargi ng Appellant with the hair-pulling incident on grounds that
there was an "original hesitancy” in Ladd' s testinony identifying
Appel | ant and al so because the other w tness, Gllagher, identified
t he drunken crew nenber with the cognac as the culprit who pulled
t he passenger's hair. The Exam ner's concl usi on concerni ng what
Ladd said is drawn fromthe follow ng excerpt fromhis testinony
(R 22):

"As the two people turned to go down into the body of the
| aunch, the housing of the |aunch, Rodriguez * * * reached up
and pulled her hair, nmade a notion * * * it |ooked to ne as
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t hough he had pulled her hair. He touched her on the side of

the head at least. | was positive he pulled her hair * *
*. " (enphasis added).

The enphasi zed sentenced was repeated in the next verbal exchange
bet ween counsel and Ladd. It there were an "original hesitancy" in
t he | anguage used by Ladd, the |ater statenents that he was
positive Appellant pulled the passenger's hair certainly dispelled
it. Hence, this specification was really di sm ssed because

Gal | agher's testinony as to who pulled the wonan's hair did not fit
t he description of Appellant who was sober and had no bottle.

Gal | agher' s testinony described Torres and the only way Gall agher
connected Appellant's nanme wth this incident was through Ladd.

General ly, Ladd's testinony indicates that he was "positive"
Appel | ant was the person guilty of both offenses. @Gllagher seened
equally certain that the drunken person wth a bottle of cognac,
identified as Torres at the hearing, pulled the passenger's hair,
and Gal | agher testified that he did not see the pinching incident.
Si nce one specification was di sm ssed because of this conflict in
the testinony of the only two Governnent w tnesses and the sane
confusion exists with respect to the pinching incident if Ladd's
testinony is accepted to the extent of l|ogically concluding that
the sanme person was guilty of both offenses, it is ny opinion that
there is not reliable and substantial evidence to prove that
Appel | ant pinched the passenger. Ladd's testinony that he saw
Appel lant do it is not corroborated by the testinony of any other
person on the |aunch while Appellant's denial of guilt is directly
supported by the testinony of his other two wi tnesses and
indirectly by Gallagher's testinony that the hair pulling was done
by Torres.

There is other evidence of this confusion of identification in
the record. There is no evidence that Appellant was intoxicated or
behaving in a boisterous manner while on the |aunch. But there is
evidence in the record to the effect that Torres and Appell ant had
very simlar physical characteristics. They were both of the sane
statute and conpl exi on and both wore nustaches at the tine. (R
199). A hand-drawn sketch by Nieves of the |aunch and positions of
the parties involved suggests that Torres was the person closest to
Ladd when the femal e passenger boarded the |aunch (Def. Exh. 3).
Ladd, hinself, testified that he as an arnms length fromthe person
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who pinched and pulled her hair. (R 22). Ladd also admtted that
he was nearsighted. (R 56). It is, therefore, quite possible
t hat he confused Appellant with Torres.

This confusion is further bolstered by the manner in which
Ladd identified Appellant as the man who pi nched the passenger. He
testified that he could only see Appellant's back (R 51) and the
side of his face (R 52). Maria Mas testified that when the femal e
passenger boarded the | aunch Appell ant had his back to her and did
not see her arrive aboard the | aunch (Interrogatories 30, 31). Ladd
never faced Appellant directly. Al he saw was a hand reach out
and pinch the wonan's buttock. Since this whole event could not
have taken nore than a few seconds, Ladd's insistence that
Appel l ant was the cul prit cannot be given nuch force.

Anot her peculiar aspect of this case concerns the disturbance
created by crew nenber Torres while boarding the SS | NDEPENDENCE.
The log entry states that Torres refused to surrender his pass to
t he gangway officer, was |oud and every abusive, and struck one of
the ship's officers (Def. Exh. 2). Ladd testified that he and
Appel l ant were the | ast persons to board the ship (R 40).

Appel l ant testified that he was in the "back"” of the [aunch and

t hat the passengers were getting off in the "front" of the | aunch
(R 146). It is reasonable to infer that since the group of the
crew nenbers were in the "back"” of the launch, that Torres was one
of the last persons to board the SS | NDEPENDENCE. Appel | ant
testified that he observed the disturbance created by Torres at the
gangway (R 153), but Ladd, who admts being about two steps behind
t he Appellant, insists that he saw nothing of the disturbance (R
39,45). This lack of observation is very inconsistent wth Ladd's
"positive" identification of Appellant as the person who m sbehaved
on the launch in a conparatively subdued manner.

The record indicated that the Governnent nade no attenpt to
| ocate the fenal e passenger or her escort in order to obtain their
depositions. (They departed the ship in Europe). Since apparently
t he woman did not see who nol ested her, testinony by her escort
presunmably woul d have been nost inportant in determ ning the issue
since he was directly behind his conpanion as they boarded the
| aunch. The possi bl e significance of such testinony in a case
where there is a serious question of mstaken identification is
obvi ous.
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CONCLUSI ON

It is ny opinion that the Governnent did not carry its burden
of proof by substantial, probative and reliable evidence. There is
no clear or convincing proof of the alleged nolestation by
Appellant. In reaching this conclusion, | have not overl ooked the
fact that the Exam ner was in a better position to observe the
credibility of the witnesses. However, since al nost one year
passed between the conpletion of the testinony at the hearing and
the rendition of the decision, the usual weight has not been given
to the Exam ner's evaluations on this matter.

The finding that the specification was proved is reversed; the
charge and specification are di sm ssed.

ORDER
The order of the Exam ner dated at New York, New York, on 17
August 1962, is VACATED.

D. MG Mbrrison
Vice Admral, United States Coast Guard
Act i ng Conmmandant

Si gned at Washington, D.C., this 1st day of March 1963.

xxxx END OF DECISION NQ 1370 **x*x
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