Appea No. 1344 - PEARLIE KATOv. US - 8 October, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-1069001- D1
and all other Seaman Documnents
| ssued to: PEARLI E KATO

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1344
PEARLI E KATO

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 February 1962, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents for two nonths outright plus four nonths on twelve
nont hs' probation upon finding her guilty of m sconduct. The
speci fication found proved alleges that while serving as a waitress
on board the United States SS BRASIL under authority of the
docunent above descri bed, on 28 Decenber 1961, Appellant assaulted
bus boy Arnol d.

At the hearing, Appellant was represented by counsel.
Appel l ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of four witnesses including Arnold and an entry in the ship's
O ficial Logbook with attached statenents by nenbers of the crew.
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I n defense, Appellant testified that after an exchange of
words, Arnold rushed at her wwth a rai sed bread box, she screaned
and other nenbers of the crew prevented either party from touching
t he ot her.

FI NDI NGS OF FACT

On 28 Decenber 1961, Appellant was serving as a waitress on
board the United States SS BRASIL and acting under authority of her
docunent while the ship was at Cristobal, Panana Canal Zone.

Wi |l e serving the evening neal, Appellant had an argunent with
bus boy Arnold. As a result of this, Appellant attenpted to strike
Arnol d as he backed away. She was restrained by one or nore of the
nmenbers of the crew who were attracted to the scene by the
di st ur bance.

Appel | ant has been going to sea since 1958 and has no prior
record.

APPEARANCE ON APPEAL.: Peter S. Kurtz, Esquire of
New York City, of Counsel.

OPI NI ON

As a result of a slight arminjury received by Arnold during
this incident, the Exam ner found that Appellant was guilty of
assault and battery by striking Arnold with sone instrunent.
Concerning this, it is immterial whether there is substanti al
evi dence to show that Appellant injured Arnold, with or w thout an
I nstrunment, because she was charged with assault rather than
assault and battery. A battery has been defined as consummat ed
assault, an assault as an inchoate battery.

Since Appellant's version was rejected by the Examner, it is
nmy opinion that the remaining evidence is sufficient to establish
t hat Appellant was guilty of the offense alleged in the
specification. The order will be reduced accordingly.

ORDER
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The order of the Exam ner dated at New York, New York, on 5
February 1962, is nodified to provide for a suspension of one (1)
nont h.

As so MODI FI ED, the order is AFFI RVED.

D. MG Mbrrison
Vice Admral, United States Coast Guard
Act i ng Commandant

Signed at Washington, D. C., this 8th day of Cctober 1962.
**xx%  END OF DECI SION NO. 1344 x***x*
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