Appeal No. 1295 - NICOLASD. V. CARBAJAL v. US - 8 March, 1962.

In the Matter of Merchant Mariner's Docunent No. Z-1105-397-D1 and
all other Seanan Docunents
| ssued to: N COLAS D. V. CARBAJAL

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1295
Nl COLAS D. V. CARBAJAL

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 14 August 1961, an Exam ner of the United
States Coast Guard at New York, New York suspended Appellant's
seaman docunents upon finding himguilty of m sconduct. The
of fense found proved by the Examner is that while in the service
of the United States SS ESSO G.OUCESTER as a nessman, acting under
authority of the docunent above described, on the night of 23 July
1961, Appellant nol ested a woran and her two m nor children when he
approached their convertible autonobile on three occasi ons and
tw ce chased them when they ran away fromthe car as Appellant cane
toward it. The autonobile was parked near, but outside of, the
entrance to the Esso dock at Canton, Baltinore, Maryland. The
woman was waiting for the arrival of another Esso ship on which her
husband was enpl oyed as a seaman.

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of guilty to the charge and
specification. He then stated that he was intoxicated and did not
remenber anything concerning the all eged of fense.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%20R%201279%20-%201478/1295%20-%20CARBAJAL .htm (1 of 3) [02/10/2011 11:13:03 AM]



Appeal No. 1295 - NICOLASD. V. CARBAJAL v. US - 8 March, 1962.

No evidence was introduced by either party. The Investigating
Oficer said that, after the incident alleged, a guard at the gate
to the dock told Appellant to | eave the area but the |ocal police
wer e not call ed.

Appear ance on Appeal: S. Mchael Wisberg, Esquire of New York
City, of Counsel

OPI NI ON

Appel lant's plea of guilty should have been rejected because
It was inconsistent with his clainmed |ack of any recol |l ection about
the all eged offense. Also, the propriety of assum ng jurisdiction
I S questionable with respect to a matter which did not involve
anyone connected with the ship, occurred outside of the gate to the
dock area, and apparently was not considered to be serious enough
to report to the police. The account as to what constituted this
al l eged offense of nolestation is based, in the record, solely on
statenments nade by the Investigating Oficer. Even if this were
accepted, the significance of Appellant's conduct is left to
specul ati on.

In view of these factors, the finding and conclusion that the
speci fication was proved are set aside; the charge and
specification are di sm ssed.

ORDER

The order of the Exam ner dated at New York, New York, on 14
August 1961, is VACATED.

A. C. R chnond
Admral, U S. Coast Guard
Conmandant

Si gned at Washington, D. C., this 8th day of March 1962.
***xx*  END OF DECI SI ON NO. 1295 ****x
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