Appeal No. 1284 - LEROY HARDEN, Jr. v. US - 12 February, 1962.

IN THE MATTER OF MERCHANT MARI NER S DOCUMENT No. Z-081063 and Al l
O her Seanan Docunents
| ssued to: LEROY HARDEN, Jr.

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1284
LEROY HARDEN, Jr.

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 12 May 1961, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The two
speci fications found proved allege that while serving as a nessnan
on board the United States SS AFRI CAN GLEN under authority of the
docunent above descri bed, on 25 January and 19 March 1961,
Appel l ant was wongfully absent fromthe ship and his duties while
the ship as anchored at Monrovi a, Liberia.

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered pleas of guilty to the charge and
each specification. The Exam ner changed the pleas to not guilty
after Appellant testified that, on one occasion, he could not get
a launch to take himback to the ship and, on the other date, he
was unable to return to the ship because of an upset stonach.

The I nvestigating Oficer introduced in evidence certified
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copies of entries in the Oficial Logbook, relating these two
absences fromthe ship, and the testinony of the Chief Steward.
This witness stated the Master posted a notice that the crew was
allowed to go on shore | eave with the understandi ng that the seanen
woul d have to assune the responsibility of getting back to the ship
for duty because the conpany could not furnish |aunch service to

t he anchorage. Appellant and his only witness other than hinself
corroborated this.

Appel l ant's wi tness was not questioned about the clai ned
i1l ness of Appellant on one of the dates in question.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of three nonths
outright plus six nonths on twelve nonths' probation. This
i ncl udes a prior two nonths' suspension which had been placed on
probati on.

During the past ten years, Appellant's record indicates four
of fenses of failure to performhis duties and three offenses of
failure to join his ship.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:
Point I. The charge and specifications were not proved. There is
no show ng that Appellant failed, wthout reasonable cause, to
return to the ship after being ashore on authorized | eave. There
IS no evidence that the ship was unable to furnish | aunch service.

On one occasion, Appellant was too ill to return on board. Both of
t hese reasons justify his failure to be on board.
Point Il. The Examner's repeated reference to the original plea

of guilty shows that he was biased agai nst the Appell ant.

APPEARANCE: George J. Hammerman, Esquire, of New York Cty, of
Counsel .
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OPI NI ON

The evidence is clear that the nenbers of the crew who went
ashore assuned the responsibility of being able to return to the
shipintime to performtheir assigned duties. The fact that
Appel | ant was not able to obtain transportation to the anchorage on
one of these dates was a risk which he took when he went ashore.
Hence, it does justify his absence. Whether the ship could have
furni shed | aunch service is not an issue in the case since the crew
was on notice that there woul d be no such service.

Concerning Appellant's alleged illness, there is only his
testinony that he could not get to the ship because of an upset
stomach. As a matter of credibility, the Exam ner rejected the

testinony of Appellant that he was ill. Moreover, there are no
details to support Appellant's bare statenents that his "upset
stomach" (R 6) caused such a serious illness that he "coul dn't nake

It back"” (R 9).

There is no evidence that the Exam ner was prejudi ced agai nst
Appellant. On the contrary, the fairness of the Exam ner is
i ndi cated by the fact that the pleas were changed fromguilty to
not guilty solely on the initiative of the Exam ner when he felt
t hat Appellant's testinony was inconsistent with his plea of

guilty.

Appel l ant's extensive prior record of simlar offenses
justifies the order inposed for these two relatively m nor
of f enses.

ORDER
The order of the Exam ner dated at New York, New York, on 12
May 1961, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D.C., this 12th day of February 1962.
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*xx**x  END OF DECI SI ON NO. 1284 ****=*
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