Appeal No. 1248 - LEOVIGILDA F. AGUILAR v. US- 20 June, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-458670 and all
ot her Seanan Docunents
| ssued to: LEOVIGE LDA F. AGU LAR

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1248
LEOVI A LDA F. AGU LAR

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 17 Novenber 1959, an Exam ner of the United
States Coast CGuard at San Francisco, California revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The three
speci fications found proved allege that while serving as an able
seaman on the United States SS JULI A LUCKENBACH under authority of
t he docunent above described, on 17 Septenber 1958, Appel | ant
assaul ted and battered Boatswain Frederick A Jarvis and created a
di sturbance on the ship; on 19 Septenber 1958, Appellant assaulted
and battered Boatswain Jarvis causing the loss of his left eye.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of the Boatswain and three other wtnesses. Appellant also
submtted the testinony of four w tnesses including his own.
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Attenpts to obtain the depositions of the two Korean girls
i nvol ved were unsuccessful .

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and three specifications had
been proved. The Exam ner then entered an order revoking all
docunents issued to Appellant.

FI NDI NGS OF FACT

From 22 January to 20 Septenber 1958, Appellant was serving as
an able seaman on the United States SS JULI A LUCKENBACH and acti ng
under authority of his docunent. Between 15 and 20 Septenber, the
ship was at | nchon, Korea.

About 1430 on 17 Septenber, Appellant (age 35) conplained to
Boat swai n Jarvis (age 62) about working alone. Wen the Boatswain
expl ai ned the reason for this, he was hit a glancing blow on the
face by Appellant. The Boatswain reported this incident to the
Chi ef Mate who repri manded Appell ant and caused the parties to be
call ed before the Master. Appellant stated on 17 Septenber and
again on 19 Septenber that he was going to "get" the Boatswai n when
he was ashore.

On the evening on 19 Septenber, the Boatswain was ashore in
t he Seanen's C ub when Appellant and ot her nenbers of the crew
entered. The Boatswain left with a native girl and went to the
room where she |ived. About 2100, Appellant was directed to this
room by another native girl. Appellant entered the room and
attacked the Boatswain. During the course of the fight, sonething
struck the Boatswain's left eye, he felt a sharp pain and could no
| onger see with that eye.

In the nmeanwhil e, Appellant's conpanion had returned to the
Seanen's Club and told the crew nenbers that there was a fight.
W per Van Laurant, ordinary seaman Peterson and abl e seaman Sununu
went to the house. Van Laurant went into the house where he found
the Boatswain in a dazed condition. The Boatswain said he had a
fight with "Leo" (as Leovigilda Aguilar was sonetines called).
Wth Van Laurant's assistance, the Boatswain cleaned up, got
dressed, and went to a hospital.
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Pet erson and Sununu had renai ned outside the house. As the
Boat swai n was | eavi ng, he asked Sununu who had told the Appell ant
where t he Boat swai n was.

At the hospital, the Boatswain's ruptures left eyeball was
replaced with a plastic one after tests indicated that the sight
could not be restored. Appellant was repatriated after three
weeks' hospitalization in Korea.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order by the Examner. It
I s contended that the Governnment acted in excess of its
jurisdiction; the Exam ner commtted errors of |law, the evidence
does not support the findings; the findings do not support the
deci si on.

OPI NI ON

The above findings of fact are in accord with the versions of
t he Boat swai n, Van Laurant, and Peterson whose testinony the
Exam ner stated he accepted because it agreed with the
probabilities based on commopn human experience. Peterson
corroborated the Boatswain's testinony that he was hit by Appell ant
on 17 Septenber. Peterson testified that he heard Appel | ant
threaten to "get" the Boatswain. Van Laurant corroborated the
Boatswai n's testinony that he was badly beaten. Van Laurant al so
testified that the Boatswain did not seemto be fully conscious
when he indicated that he had a fight with Appellant.

Sununu was working with Peterson on 17 Septenber but clai ned
not to have seen the incident on deck. Wth respect to 19
Septenber, Sununu testified that he was too drunk to renenber what
happened. The Exam ner stated that Sununu, a w tness for
Appel | ant, appeared to be al nost conpletely untruthful while
testifying. The testinony of Appellant's other two witnesses is
equally ineffective in his behalf whether believed or not.
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The Examiner rejected Appellant's testinony that he wal ked
away W thout swi nging at the Boatswain on 17 Septenber and that, at
the time of the incident on 19 Septenber, Appellant had left the
Seaman's Cl ub by hinself and was wal ki ng around the streets trying
to pick up a girl. The Exam ner stated that Appellant's testinony
concerning 19 Septenber was particularly inplausible in view of his
prior threats against the Boatswain and the coincidence of tine
when Appell ant clainms he was al one and the Boat swai n was beat en.

Since there is no reason to discard the Exam ner's findings of
credibility, there is substantial evidence to support the findings
and the decision as a whole. There is no question of jurisdiction
since Appellant was still acting under the authority of his
docunent and in the service of the ship while ashore. No
prejudicial errors of |aw appear in the record. Consequently, the
contentions raised on appeal are not persuasive.

The severity of this attack upon the much ol der Boatswain is
enphasi zed by the fact that he |ost the sight of one eye.
Revocation of Appellant's docunents is the only appropriate order.

As a matter of formality, the specification alleging a
di sturbance on 17 Septenber is dism ssed because there is no
evi dence of a disturbance other than what occurred when Appell ant
struck the Boatswain. This is covered by the specification
al l eging an assault and battery.

ORDER

The order of the Exam ner dated at San Francisco, California,
on 17 Novenber 1959, is AFFI RVED.

A. C. R chnond
Admral, United States Coast Guard
Conmmandant

Dat ed at Washington, D. C., this 20th day of June, 1961.

sxxx* END OF DECI SION NO. 1248 ****x
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