Appea No. 1247 - Fitzroy Gerald v. US - 14 June, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-595417 and all
ot her Seanan Docunents
| ssued to: Fitzroy Gerald

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1247
Fitzroy Gerald

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 4 Novenber 1960, an Exam ner of the United
States Coast CGuard at Norfol k, Virginia suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
specification alleged that while serving as a w per on board the
United States SS AVERI CAN MANUFACTURER under authority of the
docunent above descri bed, on or about 29 Cctober 1960, Appell ant
assaulted and battered a nenber of the crew, w per Jose Vega, wth
a piece of dunnage. 1In a joint hearing, Vega was charged wth
assault and battery upon Appellant with a penknife. The Exam ner
concl uded that both seanen were guilty of nutual conbat with the
al | eged danger ous weapons.

At the hearing, Appellant voluntarily elected to act as his
own counsel. Appellant entered a plea of not guilty to the charge
and specification.

The I nvestigating Oficer introduced in evidence the testinony
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of Appellant, Vega, oiler Sanchez and steward utilityman Prescott.
Appel | ant agreed to consider his testinony in his defense as well
as in the case agai nst Vega.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and specification had been
proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of twelve nonths
outright plus twelve nonths' probation. Vega did not appeal a
sim | ar suspension.

FI NDI NGS OF FACT

On 29 Cctober 1960, Appellant was serving as a w per on board
the United States SS AMERI CA MANUFACTURER and acting under the
authority of his docunent while the ship was at Newport News,
Virginia.

About 0100 on this date, Jose Vega returned on board with sone
beer and went to the roomhe shred wth the other two w pers,
Appel | ant and Sanchez. Vega awakened Sanchez and they drank beer
I n the passageway. Appellant awoke and objected to the door being
| eft open. About 0230, Vega again went into the room and did not
cl ose the door when he left. Appellant went to the passageway and
started arguing wth Vega about |eaving the door open. About this
tinme, Prescott passed the three seanmen on his way to the nearhby
bat hr oom

The argunent continued in the passageway and room until
Appel l ant either hit Vega in the face with his hand (Vega's
versi on) or knocked Vega's fingers away from Appellant's face
(Appellant's version). Vega then took out a penknife, with a one
and three-quarters inches sharp blade, and cut Appellant on the
chest--an 18 to 20 inch gash which required 42 stitches. Appellant
ran toward the weather deck with Vega in pursuit. Prescott |eft
the bathroomat this tine and saw only the two seanen runni ng.
Appel | ant picked up a piece of dunnage about 8 feet by 4 inches by
1 inch. He hit Vega with it twice in the head before he fell to
t he deck. Sanchez reappeared and saw Vega |ying on the weat her
deck and Appellant with the piece of board in his hand. Several
stitches were required for a wound on Vega's head.

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201079%20-%201278/1247%20-%20GERALD.htm (2 of 5) [02/10/2011 12:26:24 PM]



Appea No. 1247 - Fitzroy Gerald v. US - 14 June, 1961.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended, in part, that Appellant acted in
sel f-defense after he was seriously injured; the testinony of
Prescott, the only inpartial w tness, should have been given nore
wei ght; the eight-foot board allegedly used by Appellant shoul d
have been received in evidence since it was too | ong to have been
used in the passageway as testified by Vega.

APPEARANCE: Benjamn B. Sterling, Esquire, of New York City, of
Counsel .

OPI NI ON

The Exam ner concluded that the two seanen engaged in a
voluntary fight wth dangerous weapons but refused to accept the
testinony of either as to which one was the aggressor with his
weapon. Appellant stated that the events occurred substantially as
in the above findings of fact. Vega's testinobny was sonmewhat
contradictory but he stated that Appellant "cane back" to the
passageway and hit Vega with a three and a half foot |ong piece of
board before he pulled out his knife; Appellant chased Vega with
the board. The Investigating Oficer's theory was, as expressed in
both his opening statenent and cl osing argunent, that Vega first
used the knife and then chased Appellant to the weat her deck; but
Appel | ant used excessive force in self-defense when he continued to
strike Vega wth the board after knocking himto the deck.

Sanchez testified that he went to the bat hroom when Appel |l ant
and Vega were arguing in the roomafter Vega hooked the door open;
just after |eaving the bathroom he saw Vega on the weat her deck
and Appellant with a piece of board, about eight feet long, in his
hand. Sanchez did not testify that he saw any bl ows struck by
Appellant. This disagrees with Appellant's testinony only to the
extent that he stated that Sanchez was in the w pers' roomrather
t han the bat hroom just before Vega cut Appellant with the penknife.

Prescott's testinony corroborates Appellant's version.
Prescott testified that Vega was chasi ng Appellant toward the
weat her deck; he did not see any weapons. The Exam ner rejected

file://l/hgsms-lawdb/users/K nowledgeM anagementD...20& %20R%201079%20-%201278/1247%20-%20GERALD.htm (3 of 5) [02/10/2011 12:26:24 PM]



Appea No. 1247 - Fitzroy Gerald v. US - 14 June, 1961.

Prescott's testinony because, when asked how well he could see
wi t hout eyegl asses, he replied: "No good at all w thout the
gl asses. "

Despite Prescott's inpaired vision, it is ny opinion that his
testinony is reliable to the extent that it corroborates
Appel lant's testinony that he was the one being chased after he had
been injured, and that Appellant picked up the piece of board to
defend hinself after he was outside on the weat her deck. Vega and
Appel | ant agree that one of them chased the other. Hence, it is
reasonabl e to conclude that Prescott saw them and that he would
al so have seen the |arge piece of board if it had been in
Appel |l ant' s possession at this tinme. Since Prescott did not see any
weapons, the seaman with the conparatively small knife nust have
been in pursuit if the other.

As to whether Appellant used excessive force after picking up
t he board, there is no evidence that he struck Vega after he fell
to the deck. Considering the serious injury already received by
Appel l ant, this cannot be considered to have been greater force
t han reasonably appeared to Appellant to be necessary to protect
himself fromfurther bodily injury fromthe knife held by the
pursui ng Vega. Consequently, | agree that Appellant's conduct was
justified on the ground of self-defense.

The finding that Appellant wongfully engaged in nutual conbat
IS reversed; the specification and charge are di sm ssed.

It is not necessary to consider additional contentions raised
on appeal in view of this concl usion.

ORDER

The order of the Exam ner dated at Norfolk, Virginia on 4
Novenber 1960 is VACATED.

A. C. R chnond
Admral, United States Coast Guard
Conmandant

Si gned at Washington, D. C., this 14th day of June, 1961.
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*xx**x  END OF DECI SI ON NO. 1247 *****
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