Appeal No. 1233 - HUGH CURTISMcCMURRAY v. US - 26 April, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-67692 and all
ot her Seanan Docunents
| ssued to: HUGH CURTI S McMJRRAY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1233

HUGH CURTI S McMJURRAY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By order dated 29 April 1960, an Examiner of the United States
Coast CGuard at New York, New York suspended Appellant's seaman
docunents upon finding himguilty of m sconduct. The specification
found proved alleges that while in the service of the United States
SS SANTA MARGARI TA and acting under authority of the docunent above
descri bed, on or about 9 Decenber 1959, Appellant assaulted and
battered a nmenber of the crew, Harry Chan, while the ship was in
the Port of New York.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and
speci fication.

The I nvestigating Oficer introduced in evidence the testinony
of Harry Chan, the testinony of a Gace Line enployee, and a
certified extract fromthe Shipping Articles of the SANTA MARGARI TA
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for the voyage conpl eted on 8 Decenber 1959.

The Exam ner denied counsel's notion to dism ss on the ground
that a prinma facie case with regard to jurisdiction had not been
made out because there was no evidence that Appellant had not been
di scharged by signing the Shipping Articles before the all eged
of fense occurred.

Appel l ant testified, in part, that he had signed the Shipping
Articles before striking Chan; Appellant acted in self-defense
because, due to an incident on 6 Novenber on the ship, he had
reason to believe that Chan was reaching into his pocket for a
weapon.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the charge and specification had been
proved. The Exam ner then entered an order suspending all
docunents, issued to Appellant, for a period of two nonths outright
pl us four nonths on twel ve nonths' suspension.

FI NDI NGS OF FACT

On a foreign voyage conmenci ng on 28 Cctober 1959, Appel | ant
served as an able seaman on board the United States SS SANTA
MARGARI TA (a Grace Line ship) while acting under authority of his
docunent .

The crew signed off the Shipping Articles for the voyage in
the Grace Line's building at Pier 57, North River, New York GCty,
on the afternoon of 9 Decenber 1959. About 1430, Appellant signed
t he Shipping Articles which shows this date, opposite Appellant's
signature line, under the colum "Date WAges Paid and Rel ease
Signed." Under the columm for the date of |eaving the ship, there
Is the date of 8 Decenber. The articles also indicate that wages
due Appellant were for a period of one nonth and el even days.
Hence, he was to be paid only through 8 Decenber for the voyage
under the Shipping Articles but he was also to be paid wages for 9
Decenber under a supplenental pay roll. Appellant did not go to
the window to collect his pay at this tine.

Appel | ant sat at a table where a union patrol man was
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col l ecting dues. Harry Chan, a ship's baker, paid his dues and
said sonething to Appellant who was about six feet from Chan.
Appel | ant stood up, noved toward Chan and struck himin the right
eye. Chan, outwei ghed by approximately seventy pounds, had not
advanced toward Appellant after talking to him Chan's injury
consisted of a half-inch cut on his eyelid. Appellant left the
bui | di ng and returned about an hour later for his wages.

Appel lant's prior record consists of two adnonitions.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is contended that the decision is against the weight
of the credible evidence; there was no jurisdiction to proceed
because Appellant had term nated his service by signing the
Shipping Articles and the act of striking Chan was a private affair
whi ch had no connection with the ship.

APPEARANCE: Cooper, Ostrin and DeVarco of New York by Thomas J.
Doyl e, Esquire, of Counsel.

OPI NI ON

The jurisdiction of the Coast Guard depends upon whet her
Appel | ant was "acting under authority of his docunent” at the tine
of this incident on 9 Decenber 1959. |In factually simlar
situation except that the Shipping Articles were signed on the
ship, the Commandant, in Appeal No. 864, stated:

"There is no doubt that jurisdiction for this action existed
since Appellant was still acting under the authority of his
| i cense since he was paid for working on 11 August. In
addition, there was a direct causal connection between
Appel | ant' s enpl oynent status under his license and his
presence on the ship."

There is the difference in the case under consideration that
the sign-off took place on the shipowner's property on the pier
rather than on the ship. But this fortuitous circunstance as to

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%20R%201079%20-%201278/1233%20-%20MCMURRAY .htm (3 of 5) [02/10/2011 12:10:57 PM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D10185.htm

Appeal No. 1233 - HUGH CURTISMcCMURRAY v. US - 26 April, 1961.

the location of the pay-off is not material since Appellant was
pai d wages for 9 Decenber. The Exam ner found that Appellant was
"in the service of the SS SANTA MARGARI TA, a nerchant vessel of the
United States, under authority of his Merchant Mariner's Docunent”
partially on the basis of the conpany enpl oyee's testinony that
“the termnation date of the wages was Decenber 9th, 1959" (R 33).
This is the correct reason for concluding that there is
jurisdiction because it has consistently been stated that whether
there is jurisdiction to proceed depends upon the enpl oynent status
of the seaman. Appeal No. 389 reads in part:

"*x* Although it is usually true that the person charged is
proven to have been acting under the authority of his |icense
[ or other docunent] as a corollary of being under articles for
a voyage, it is not necessarily true that a person nust be
under articles in order to be acting under the authority of
his license. It is the position of the Coast Guard that the
paranmount factor in determ ning whether a person is serving
under authority of a license is the enploynent status."

It is nmy opinion that since Appellant was paid wages for 9
Decenber, his service did not term nate when he signed off the
Shipping Articles. He was still "in the service of the ship" and
"acting under authority of his docunent” the sane as woul d have
been true if no Shipping Articles had been involved at any tine.
Consequent |y, Appellant was subject to Coast Guard jurisdiction at
the tinme he struck Chan.

Concerning the nerits of the case, the evidence shows that
Appel l ant was quilty of assault and battery. 1In his testinony,
Appel l ant admtted the truth of the above findings of fact on this
point. Appellant added that since he had been threatened by Chan
with an ice pick on 6 Novenber, he thought that Chan was reaching
for a weapon with which to injure Appellant; therefore, he struck
Chan in self-defense to prevent injury to hinself. | agree with
t he Exam ner that such conduct was not justified regardl ess of
whet her Appel | ant's account of what occurred on 6 Novenber is true.
(O course, it is denied by Chan.) Appellant was a reasonably safe
di stance away from Chan and there is no evidence that he actually
had a weapon in his possession.

file://l/hgsms-lawdb/users/K nowl edgeM anagement...%20R%201079%20-%201278/1233%20-%20MCMURRAY .htm (4 of 5) [02/10/2011 12:10:57 PM]


file:////hqsms-lawdb/users/KnowledgeManagementDocuments/Suspension_and_Revocation_Decisions_(public_collection)/Commandant%20Decisions/APPEALS/D09710.htm

Appeal No. 1233 - HUGH CURTISMcCMURRAY v. US - 26 April, 1961.

It is not material whether this wa a "private affair" as
contended on appeal .

ORDER
The order of the Exam ner dated at New York, New York, on 29
April 1960, is AFFI RVED.

J. AL Hrshfield
Vice Admral, United States Coast CGuard
Acting Commandant

Si gned at Washington, D. C, this 26th day of April 1961.
***x*  END OF DECI SION NO. 1233 ****x*
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