Appeal No. 1232 - ANTONIO LIPARI v. US - 18 April, 1961.

In the Matter of Merchant Mariner's Docunent No. Z-384471-D2 and
all other Seanan Docunents
| ssued to: ANTON O LI PARI

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1232
ANTONI O LI PARI

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 16 March 1960, an Exami ner of the United States
Coast Guard at New York, New York suspended, on probation,
Appel | ant' s seaman docunents upon finding himguilty of m sconduct.
The three specifications found proved allege that while serving as
a deck mai ntenancenman on the United States SS CH CKASAW under
authority of the docunent above descri bed, on 29 Novenber 1959,
Appel | ant di sobeyed a | awful order; on 2 Decenber 1959, he failed
to join the ship; and on 7 Decenber 1959, Appellant was absent from
his duties w thout authority.

At the beginning of the hearing on 16 Decenber 1959, Appell ant
el ected to act as his own counsel. Appellant entered a plea of
guilty to the specification alleging his failure to join. He
entered pleas of not guilty to the other two specification.

In his opening statenent, Appellant said that he did not obey
the order on 29 Novenber because it was a Sunday and he was not
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required to work on Sundays; Appellant did not work on 7 Decenber
because he had been di scharged by the Master when he attenpted to
rejoin the ship and Appellant was on board to be repatriated. The
heari ng was then adjourned to 22 Decenber to await the appearance
of the ship's Chief Mate as a witness for the Investigating

O ficer. Appellant was not present when the hearing was reconvened
on 22 Decenber and three |ater dates, the last of which was 7 March
when the Chief Mate testified. Two attenpts to contract Appell ant
by mail were unsuccessful.

At the end of the hearing, the Exam ner rendered the decision
i n which he concluded that the change and three specifications had
been proved on the basis of the Chief Mate's testinony. The
Exam ner then entered an order suspending all docunents, issued to
Appel l ant, for a period of six nonths on eighteen nonths's
probati on.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that:

1. Appel l ant did not receive notice of the dates to
whi ch the hearing was adjourned after 22 Decenber.
As a result, he was deprived of his rights to
testify, to produce w tnesses, and to cross-exani ne
t he Chief Mate.

2. The order on 29 Novenber was unl awful because the
crew was only required to perform necessary work on
Sunday unless all hands were called. The | ogging
for this was | ater rescinded.

3. Si nce Appellant was being repatriated after his
di scharge, he was not required to work as a crew
menber on 7 Decenber.

In conclusion, it is submtted that the
specifications should be dism ssed or the hearing
shoul d be reopened to protect Appellant's rights.
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APPEARANCE on appeal: Anita Streep, Esquire, of New York Cty, of
Counsel .

OPI NI ON

Counsel for Appellant has submtted |letters requesting that
t he hearing be reopened to take further testinony and contai ni ng
statenents by nenbers of the crew which support the contentions
made in Appellant's opening statenment and on appeal. The Exam ner
apparently overl ooked the fact that Appellant intended to raise
these affirmati ve defenses at the hearing. This is indicated by
the statenent of the Exam ner that Appellant "had nade no opening
statenent” (R 19).

In view of these factors considered in conjunction with the
fact that Appellant did not receive actual notice of the three
hearing dates after 22 Decenber, the case will be remanded in
accordance with the alternative request on appeal. Although
Appel l ant was at fault for not contacting the Coast Guard when he
failed to appear on 22 Decenber as directed by the Exam ner,
Appel | ant was present on 16 Decenber and all of the four
adj ournnents were requested by the Investigating Oficer to await
t he appearance of his witness. Presumably, Appellant would at
| east have submtted his own testinony on 16 Decenber if the
Governnent w tness had been present.

The findings that Appellant di sobeyed a | awful order on 29
Novenber 1959 and was absent from his duties wi thout authority on
7 Decenber 1959 are set aside.

ORDER
The order of the Exam ner dated at New York, New York, on 16
March 1960, is VACATED. The record is REMANDED with directions to
reopen the hearing for the introduction of additional evidence and
such other action as is considered by the Exam ner to be
appropri at e.

J. A H RSHFI ELD
Vice Admral, United States Coast Guard
Act i ng Commandant
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Si gned at Washington, D. C, this 18th day of April 1961.

*xx**x  END OF DECI SI ON NO. 1232 *****
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