Appeal No. 1210 - FITZ DARLINGTON PAYNE v. US - 1 December, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-303858 and all
ot her Seanan Docunents
| ssued to: FITZ DARLI NGTON PAYNE

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1210
FI TZ DARLI NGTON PAYNE

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 21 January 1960, an Exam ner of the United
States Coast CGuard at New York, New York suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct. The two
speci fications found proved allege that while serving as a
fireman-watertender on board the united States SS SAN JOSE under
authority of the docunent above descri bed, on or about 18 Septenber
1959, Appellant wongfully failed to obey a | awful order of the
Chi ef Engi neer and a |lawful order of the Master.

At the hearing, Appellant was represented by counsel.
Appel | ant entered a plea of not guilty to the charge and each
speci fication.

The I nvestigating Oficer introduced in evidence a | ogbook
entry and the testinony of the Master, Chief Engineer, and First
Assi st ant Engi neer.
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I n defense, Appellant offered in evidence his testinony and
t hat of the Juni or Engi neer who was on watch Appellant when this
difficulty started. Appellant denied that he was given an order by
either the Master or the Chief Engineer.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. The Exam ner then an order suspending all docunents,
| ssued to Appellant, for a period of three nonths outright plus six
nont hs on ei ghteen nonths' probation.

FI NDI NGS OF FACT

On 18 Septenber 1959, Appellant was serving as a
fireman-wat ertender on board the United States SS SAN JOSE and
acting under authority of his docunent while the ship was at sea.

On this date, Appellant was standing the 0800 to 1200 watch in
the fireroomw th the door closed between the fireroomand the
engi ne room The Juni or Engi neer was al so on watch in the fireroom
when the First Assistant Engi neer asked Appellant to keep this door
open. Appellant replied that he would not do so. The First
Assi stant infornmed the Chief Engineer about this. The [atter went
bel ow, opened the door, fastened it to a hook to keep it open, and
ordered Appellant to | eave the door open. (The reason for this was
so that the engineering officer on watch could hear the | ow water
alarmif it sounded in the fireroom) Appellant closed the door
because, he said, it was too hot in the fireroomwth the door
open.

The Chi ef Engineer reported to the Master and he sent for the
Appel l ant. The Master issued an order to Appellant that he was to
| eave this door open. Wen Appellant replied that he woul d not
obey the Master's order, Appellant was denoted and was not on duty
in the fireroomfor the bal ance of the voyage.

Appel lant's prior record includes three offenses of
di sobedi ence of |lawful orders and two offenses of failure to
perform duties.

BASES OF APPEAL
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Thi s appeal has been taken formthe order inposed by the

Examiner. It is contended that these two all eged orders were not
| awful . The conduct of the Chief Engineer and First Assistant was
based on personal aninosity toward Appellant. It was too hot in

the fireroomfor Appellant's health and safety when the door was
open. Therefore, it was not wongful for himnot to obey.

Wth respect to the alleged order by the Master, Appell ant
coul d not di sobey because he did not return to duty in the fireroom
or engi ne room

It is requested that the decision of the Exam ner be reversed
and Appellant's docunent reinstated.

APPEARANCE: Tabak and Tabak of New York City by T. Law ence Tabak,
Esquire, of Counsel.

OPI NI ON

Since the Exam ner rejected Appellant's denials that he was
gi ven orders by the Chief Engineer and the Master, the renaining
testinony includes substantial evidence that the orders in question
were issued as such rather than nerely as requests to keep the door
open.

The testinony of the Chief Engineer and the Juni or Engi neer
clearly establish that Appellant closed the door after the Chief
Engi neer had fastened it open and ordered Appellant to | eave it
open. The Juni or Engi neer was standing watch in the fireroom at
this tine.

Concerning the Master's order to Appellant to | eave the door
open , the conclusion that the specification was proved is set
aside. After Appellant said that he woul d not obey the order, the
Mast er changed Appellant's duties thereby preventing himfrom
di sobeying the order. Hence, there is no evidence that Appellant's
i ntention not to obey the Master was ever carried out. In the
absence of such evidence, this specification nust be di sm ssed.

The remai ni ng question on the nerits of the case i s whether

file://l/hgsms-lawdb/users/K nowl edgeM anagement...20& %20R%201079%20-%201278/1210%20-%20PAY NE.htm (3 of 4) [02/10/2011 12:10:49 PM]



Appeal No. 1210 - FITZ DARLINGTON PAYNE v. US - 1 December, 1960.

the Chief Engineer's order was a lawful one. Conflicting testinony
as to the usual practice on this and other ships is irrelevant to
the issue. The factor of personal aninosity al one would not
deprive an otherwi se lawful order of its |awful character. The
contention that the excess heat, when the door was open, was

I njurious to Appellant was refuted by overwhel m ng evi dence.
Appel l ant's bare statenent that it was "too hot" is supported only
by the neager evidence that it was a few degrees hotter in the
fireroomwhen the door was open. On the other hand, there is
consi derabl e evidence to show that the door was open whil e other
seanmen were on watch in the fireroombut that none of them
conpl ai ned about the door remai ning open.

The only logical conclusion is that this was a | awful order
whi ch Appel | ant di sobeyed in defiance of the Chief Engineer's
authority rather than because of any possible danger to Appellant's
health if he obeyed the order. Due to the nature of this offense
and Appellant's prior record of simlar offenses, it is my opinion
that the order inposed by the Exam ner is warranted despite the
di sm ssal of the other specification.

ORDER

The order of the Exam ner dated at New York, New York, on 21
January 1960, is AFFI RVED.

A. C. R chnond
Admral, U S. Coast Guard
Conmandant

Signed at Washington, D. C, this 1st day of Decenber 1960.
***xx*  END OF DECI SION NO. 1210 ****x*
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