Appeal No. 1201 - JOSEPH ENRIQUE JAMES v. US - 7 November, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-186792-D2 and
All O her Seaman Docunents
| ssued to: JOSEPH ENRI QUE JAMES

DECI SI ON OF THE COMVANDANT
UNI TED STATES CQOAST GUARD

1201
JOSEPH ENRI QUE JAMES

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137.11-1.

By the order dated 11 August 1959, an Exami ner of the United
States Coast Guard at Long Beach, California revoked Appellant's
seaman docunents upon finding himguilty of m sconduct. The two
specifications found proved allege that while serving as chi ef
el ectrician on the United States SS PRESI DENT MADI SON under
authority of the docunent above descri bed, on or about 9 June 1958,
Appel l ant wongfully brought certain stones into the United States;
on the sane date, Appellant wongfully had marijuana in his
possessi on.

At the hearing, Appellant was represented by counsel of his
own choice. Counsel entered a plea of not guilty to the charge and
each specification on behalf of Appellant.

After the Exam ner deferred ruling on counsel's objection that
there was no jurisdiction to proceed under 46 U.S.C. 239 on the
al l eged narcotics offense, the Investigating Oficer introduced in
evi dence docunentary exhibits and the testinony of the Custons
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O ficer who searched Appellant on 9 June 1958.

I n defense, Appellant offered in evidence several letters of
comrendati on and his testinmony which was limted to the all eged
of fense of wongful inportation of the stones.

At the end of the hearing, the Exam ner rendered the decision
I n which he concluded that the charge and two specifications had
been proved. An order was entered revoking all docunents issued to

Appel | ant.

Appel llant's breif on appeal was received on 10 Cctober 1960
from substitute counsel for kenneth W Gale, Esquire, who
represent ed Appellant during the hearing.

FI NDI NGS OF FACT

On 9 June 1958, Appellant was serving as chief electrician on
the United States SS PRESI DENT MADI SON and acting under authority
of his Merchant Mariner's Docunent No. Z-186792-D2 while the ship
was at WIlmngton, California prior to conpletion of a foreign
voyage on 11 June 1958.

About 0415 on 9 June 1958, Appellant had just left the ship
when he was searched by Custons O ficer Hawt horn who was assi gned
to this area. |In one of his pockets, Appellant had a facial tissue
whi ch contained a green, |eafy substance resenbling marijuana. At
that tinme, Appellant said this substance was the remai nder of a
quantity of bulk marijuana which he had purchased in Cuba; and that
he had snoked approximately ten marijuana cigarettes en route from
Cuba.

A search of Appellant's roomon the ship disclosed 182 unset,
red stones which were not nmanifested as cargo and had not been
decl ared by Appellant. Appellant had purchased the stones in
Si ngapore. There was also a very small quantity of the green,
| eafy substance in the room By subsequent analysis, it was
determ ned that the green, |eafy substance was marijuana -- 32
grains in the tissue and one-half grain in the room

Appel | ant was i ndicted under separate counts alleging the
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snmuggling and i nportation of 32 grains of marijuana and 182 unset
stones into the United States. Before the United States District
Court for the Southern District of California, Central D vision,
Appel | ant was convicted on his plea of guilty to the count which
referred to the stones. As to the alleged nmarijuana offense, the

I ndi ct ment was di sm ssed upon notion by the United States Attorney.
| nposition of sentence was suspended and Appell ant was pl aced on
probation for three years.

Appel | ant has no prior record with the Coast Guard. He
testified that he had been going to sea on United States nerchant
vessel s for seventeen years.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examiner. It is urged that:

|. Appellant is not addicted to the use of narcotics.

1. The regulation requiring examners to order revocation in
narcotics cases is invalid because it is contrary to 46 U S. C
239(g) which authorizes either revocation or a | ess severe order.

I11. The Exam ner deni ed Appellant due process of |aw by
refusing to exercise discretion as to the extent of the order.

| V. The special statute (46 U S.C. 239a-b) concerning
narcotics is a jurisdictional limtation on the general statute (46
U S C 239) and, therefore, the fornmer is the exclusive renmedy in
narcotics cases. There is no jurisdiction under the general
statute because it is a penal statute which nust be strictly
construed and it does not state that narcotics violations
constitute m sconduct.

V. The Court dism ssal of the narcotics charge is res
judicata as indicated by 46 U S.C. 239a-b; but the conviction is
not res judicata since there is no conparable legislation (to 46
U . S.C. 239a-b) which deals with "snmuggling" convictions.

VI. The Coast Guard has no jurisdiction because these two

file://l/hgsms-lawdb/users/K nowledgeM anagementD...9%620& %20R%201079%20-%201278/1201%20-%20JAM ES.htm (3 of 8) [02/10/2011 12:10:37 PM]



Appeal No. 1201 - JOSEPH ENRIQUE JAMES v. US - 7 November, 1960.

matters did not involve the public interest or safety, and they
were not related to Appellant's enpl oynent under the authority of
his docunent. As a matter of |aw, Appellant was not guilty of
"smuggl i ng" the stones because he did not take them across the
Custons i ne.

VII. Appellant is an outstanding seaman and he has a prior
clear record. Therefore, if the order of revocation is affirned,
it is requested that this appeal be considered as an application
for a new docunent since the renedial purpose of the statute, to
protect the public interest, has been served.

VIIl. It is respectfully urged that the Exam ner's deci sion
shoul d be reversed or nodified so that Appellant nmay resune his
occupation as a nerchant seanan.

APPEARANCE ON APPEAL: Martin J. Jarvis, Esquire, of
San Francisco, California, of Counsel

OPI NI ON

The decision of the Exam ner, including the order of
revocation, is supported by substantial evidence, the |aw, and
valid regulations. The order will be affirned.

Concerning the | esser offense of wongfully bringing (or
| nporting) certain stones into this country, it is contended that,
as a matter of |law, the Federal court conviction cannot be res
judicata as to the facts on which it is based and Appel | ant was not
guilty of "smuggling" because the stones were not taken across the
Custons line. Also, Appellant states that this matter had no
bearing on Appellant's enpl oynent status on the ship.

It is clear that the conviction was based on the sane facts as
the specification herein. Therefore, the judgenent of conviction
Is held to be res judicata as provided for in 46 CFR 137.15-5(a)

Wi th respect to convictions in Federal courts. This is considered
to be a reasonable regulation in view of the greater degree of
proof required in crimnal actions than in these admnistrative
proceedi ngs. Since the court judgenent is res judicata of the

| ssue decided, there is no need to prove independently that
Appel l ant was quilty of "snuggling" but the conviction is also for
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the offense of "inporting and bringing into the United States" said
stones contrary to law. The courts recognize a distinction between

the two (Nung v. United States (C. A 9, 1955), 221 F. 2d 917)
and Appellant was charged in the specification only with the latter
of fense of "bringing [the stones] into the United States."

Wth respect to the relationship between this offense and
Appel l ant's enpl oynent status it is believed to be a proper
function of the Coast CGuard to take action against the docunents of
seanmen for unlawful acts which they are in a position to conm t
because of their service as seanen on United States nerchant
vessels. Hence, it follows that this offense occurred while
Appel | ant was acting under the authority of his docunent.

The ot her of fense, wongful possession of marijuana, is nuch
nore serious because users of it have been known to conmt
extrenmely serious crinmes invoking physical violence upon other
persons as well as destruction of property; and use of narcotics is
a short step from possession. The conplete unpredictability of the
effect of marijuana makes it one of the nbst dangerous drugs. The
Suprenme Court has stated that the use of narcotics, except for
nmedi cal purposes, is rigidly condemmed by universal sentinent.

Yee Hemv. United States (1925), 268 U. S. 178. In recent
years, Congressional |egislation has nmade the penalties nuch nore
severe for narcotics offenders.

The Commandant of the Coast Guard is conpelled by statutory
mandate (46 U.S.C. 239) to protect |lives and property at sea by
suspendi ng or revoking seanen's docunents in appropriate cases. In
view of this duty and the factor nentioned in the preceding
paragraph, it has been the consistent policy of the Conmandant to
revoke the docunents of any seaman found guilty of an offense
I nvol ving narcotics, including marijuana. The reasons for this

policy are set forth in detail in Commandant's Appeal Decision

No. 338 dated 5 July 1949. In order to preclude abuse of this

| ong-standi ng policy, the Commandant, in January 1954, pronul gated
46 CFR 137.03-1 which requires examners to order revocation in
narcotics cases after a finding of guilty, This is not an invalid
limtation on 46 U . S. C. 239(g), which authorizes suspension or
revocation by the Commandant, because the effect is sinply to limt
t he del egation of authority, fromthe Commandant to the exam ners,
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to revocation in one category of cases. It is ny opinion that
Appel | ant was not deni ed due process of |aw by the reasonabl e
limtation on the discretion of the Exam ner. This policy of
revocation is consistent with the spirit of 46 U S.C. 239a-b which
aut hori zes revocation in certain situations involving narcotics.

The Coast CGuard has jurisdiction to proceed under 46 U S.C
239 despite the enactnent in July 1954 of 46 U. S.C. 239a-b which,
in part, permts revocation only after proof of conviction, by a
court of record, for a narcotics offense. In Commandant's Appeal
Decision No. 958, it was pointed out that the purposes of the
1954 | aw was to extend the authority granted under 46 U. S. C. 239
which is limted to cases where a seanman is acting under authority
of his docunent. This limtationis not in the 1954 statute. It
woul d be inconsistent wwth this extension of authority to state
that no action can now be taken in a narcotics case, when a seaman
us acting under the authority of his docunent, unless there is a
convi ction.

The proof in this case is based primarily on the testinony of
the Custonms O ficer who search Appellant when he left the ship.
The dism ssal of the indictnment as to the narcotics offense i s not
res judicata in this proceeding because: 46 U S.C 239a-b is a
separate statute which has no application here; the greater degree
of proof required in crimnal actions signifies that dism ssal of
such an action should not preclude this adm nistrative action; and
Appel | ant was not charged with snmuggling and inportation in this
case as in the indictnent but he was charged wth w ongf ul
possessi on of marijuana. Appellant was afforded an opportunity at
the hearing to refute the evidence that he was guilty as all eged.
| f he had done so, the case woul d have been di sm ssed.

It has consistently been held in the Commandant's appeal
decisions that 46 U S.C. 239 is a renedial rather than a penal
statute and should be liberally construed. |In Appeal No. 1131,
reference is made to a fornmer Attorney General's statenent that
t hese proceedings are viewed not in the Iight of a punishnment for
an of fense commtted, but rather as a renedy to insure greater

efficiency and to guard agai nst obstructions of comerce. 24 Op.
Atty. Gen. (1902) 136, 141-2. See also Appeal No. 471.

Under this interpretation, it has repeatedly been held by the
Commandant that narcotics offenses constitute m sconduct within the
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meaning of this statute. An interpretation that this is a penal
statute woul d not affect these hol dings.

Undoubtedly, there is an inportant el enment of public interest
and safety involved when seanen on United States vessels commt
of fenses in a category which has been the subject of considerable
Congressi onal action. Wen such an offense is conmtted by a
seaman who is enployed on a ship and, therefore, is acting under
the authority of his docunent, it is the duty of the Conmmandant to
t ake appropriate action. Admttedly, there is evidence in the
record which indicates that Appellant is a conpetent seanman and he
has no prior record. Nevertheless, the order of revocation wll be
sust ai ned because of the insidious nature of narcotics and the
constant danger to lives and property created by its presence on
board shi ps.

Thi s appeal is not acceptable as an application for a new
docunent. The provisions with respect to such applications are set
forth in 46 CFR 137.03-30. For the purpose of this regulation, the
order of revocation becane effective when Appellant's docunent was
surrendered to the Coast Guard on 30 October 1959.

ORDER

The order of the Exam ner dated at Long Beach, California, on
11 August 1959, is AFFI RVED.

J. AL Hrshfield
Vice Admral, United States Coast CGuard
Acting Commandant

Dat ed at Washington, D. C., this 7th day of Novenber, 1960.

*xx*x*x  END OF DECI SI ON NO. 1201 *****
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