Appeal No. 1177 - RALPH R. BAILEY v. US - 24 June, 1960.

In the Matter of License No. 215619 Merchant Mariner's Docunent No.
Z-978205 and all other Seaman Docunents
| ssued to: RALPH R BAI LEY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1177
RALPH R BAI LEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 Septenber 1959, an Exam ner of the United
States Coast CGuard at Boston, Mssachusetts suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct and
negligence. The two specifications found proved allege that while
serving as Master on board the United States SS S. T Kl DDOO under
authority of the license above described, on or about 16 August
1959, Appellant navigated at an excessive speed in fog
(negligence); Appellant departed on a coastw se voyage from
Portl and, Maine to Calais, Maine knowi ng that the vessel was not
manned as required by her Certificate of |Inspection for a coastw se
voyage (m sconduct).

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charges
and each specification. The Investigating Oficer introduced in
evi dence the testinony of four witnesses, a copy of the ship's
Certificate of Inspection and a portion of a chart show ng the
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approaches to the harbor of Portland through Casco Bay. No
evi dence was submtted on behalf of the Appellant.

At the conclusion of the hearing, the Exam ner rendered the
decision in which he concluded that the charges and two
speci fications had been proved. An order was entered suspendi ng
al |l docunents, issued to Appellant, for a period of two nonths on
t wel ve nont hs' probati on.

On 16 August 1959, Appellant was serving as Master on board
the United States SS S. T. KIDDOO, a tankship of 613 gross tons, and
acting under authority of his License No. 215619 while the ship was
on a coastw se voyage fromPortland, Maine to Calais, Miine, a
di stance of approximately 200 m | es.
The crew consi sted of:
1 Chief Mate (and First Class Pilot)
1 Chi ef Engi neer
1 Assistant Engi neer
3 Abl e seanen
1 Cook

It Is assuned that the Assistant Engineer was |licensed as a
First

Assi stant for vessels of this
cat egory.

The Certificate of Inspection issued for the KIDDOO
desi gnat es
her as a "coastw se" vessel and requires the foll ow ng
manni ng
except when operating on "inland waters"” or for not nore
t han
twel ve hours of any twenty-four hour

peri od:
1 Master and Pilot 3 Able seamen 1
Chi ef
Engi neer
1 Chief Mate 1 Odinary seanan 1
Fi rst
Assi st ant
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Engi neer t ant

1 Second Mate 1 Second
Assi st ant
Engi neer

After departing fromPortland on 16 August, the Kl DDOO

was

underway on Casco Bay with Appellant at the conn. Shortly
after

0700, the ship was on course 081 degrees true when dense
fog

limted visibility to about 100 feet. Since the distance from
t he

pi |l ot house to the stem was al so approxi mately 100 feet,
t he

visibility fromthe pilothouse to beyond the forward part of
t he

ship was zero. At this tine, fog signals were being sounded
and

Appel | ant ordered the engines stopped. A mnute or two |ater,
he

ordered the engi nes slow ahead. This was between five and
ten

m nutes before the ship collided with the sailing yacht
MACCOBOY

about 0715. There was no subsequent change of course or
speed

ordered before the accident. The record does not define
t he

vessel 's sl ow ahead speed but her maxi num speed was ei ght
knot s.

The bow | ookout of the KIDDOO was on his way to the pilothouse
to

relieve the hel nsman at the tine of the collision. The record
does

not disclose that the approachi ng yacht was seen fromthe Kl DDOO
or

that her fog signals were heard by Appellant or the
hel nsman.

The MACCOBOY was in a sailing race proceeding on a course
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of

274 degrees true, speed about six knots, with the owner at the
hel m

and two | ookouts posted. She was sounding fog signals
I n

visibility limted to |l ess than 200 feet. The fog signals of
t he

KI DDOO were heard before she was sighted at a distance of | ess
t han

150 feet. This was a few seconds before the MACCOBOY struck
t he

starboard side of the KIDDOO at a slight angle and each
vessel

bunped down the starboard side of the other until they were
cl ear.

The collision was a mnor one with no injuries to

per sonnel .

Nei t her vessel was substantially danaged. The MACCOBOY
pr oceeded

to Portl and under
power .

The KI DDOO continued up the coast on her voyage to

Cal ai s,

arrived there and then returned to Portland on 20 August.
Duri ng

t he course of the voyage, the KIDDOO was conpelled to go
out si de

the lines, dividing the high seas frominland waters, because
t hese

| ines touch the mainland at two pl aces between Portl and and
Cal ai s.

There was no change in personnel during the course of this
voyage.

Appel  ant has no prior record during his forty years of
service on nerchant vessels of the United States.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
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Examner. It is contended that the Examner's finding that the

KI DDOO was mneki ng approxi mately seven knots shortly before the
collision is erroneous because it is based on the unreliable
testinmony of three wtnesses. The two sailing yacht w tnesses were
not in a position to estimate the speed of a vessel heading toward
the yacht. The seven-knot estimate by the hel sman of the KI DDOO
an able seaman, is not reliable because of his testinony that the
vessel 's maxi num speed was ei ght knots and that Appellant had
ordered sl ow ahead between five and ten m nutes before the

col |'i si on.

The m sconduct specification was not proved because the vessel
was on inland waters when she departed from Portland, on 16 August,
and she was manned as required by her Certificate of |Inspection
when on "inland waters."

It 1s inequitable to suspend Appellant's |icense while the
owner and navi gator of the MACCOBOY is in a position of conplete
| mmunity from proceed-

The charges are erroneous and should be dism ssed. |In any
event, the order inposed is excessive in view of Appellant's
perfect record for 40 years.

APPEARANCE: Fol ey and Martin of New York Cty, by John H
Hanr ahan, Esquire, of Counsel.

OPI NI ON

It is ny opinion that there is substantial evidence to support
the all egations of both specifications and that the order inposed
was justified because of the seriousness of these two offenses.

Wth respect to the all eged excessive speed in fog, the
Exam ner's finding that the KIDDOO was maki ng seven knots at the
time of the collision has been nodified to finding that she was
proceedi ng at the undeterm ned speed of "slow ahead."” This is the
nost favorabl e evidence to Appellant that is contained in the
testinony of the hel nsman which is sonmewhat self-contradictory as
to the approxi mate speed of the ship at this tine. Despite this
| nconsi stency, his testinony should prevail over that of the two
yacht men who had only a matter of seconds in which to estimte the
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speed of a vessel which was practically on top of them

On the other hand, the helmsnman's testinony was quite definite
that he could not see beyond the forecastle head, a hundred feet
away, due to the extrenely dense fog. The |ookout had |left the bow
to relieve the helmsman. Hence, it is obvious that the Kl DDOO
coul d not have stopped within her share of the distance of
visibility, regardl ess of what specific or general test is applied
to determne this, because of effective range of visibility ahead
was zero. Whatever the forward notion of the KIDDOO was at the tine
of the collision, her speed was excessive to that extent. The
dangerous nature of this situation is obvious. Appellant nmade no
attenpt to refute the evidence on which these findings and
concl usi ons are based.

The m sconduct specification alleges that Appellant departed
fromPortland for Calais know ng that his vessel was not properly
manned for the 200 m | e coastw se voyage. (A "coastw se" tank
vessel normally navigates the waters of an ocean or the GQulf of
Mexi co 20 nautical noles or |less offshore. 46 CFR 30.10-11) Due
to the lack of evidence in the record, the Exam ner properly took
of ficial notice of the geographical fact as to the di stance between
Portland and Cal ais and of the location of the dividing |ines,
bet ween the high seas and inland waters, in relation to the coast
of Maine. The contents of the Code of Federal Regul ations, wherein
the | ocation of these lines is defined pursuant to 33 U S. Code
151, may be judicially noticed. 44 U S. Code 307, 31l(e).
Therefore, such matter may be officially noticed in adm nistrative
pr oceedi ngs.

The "inland waters" exceptions to the manni ng requirenents set
forth above fromthe KIDDOO s Certificate of |Inspection did not
apply to this voyage. It is absolutely necessary to go outside the
dividing lines in two places because of the two points where these
| ines touch the mainland. By no definition can "inland waters" be
considered to include open waters of the Atlantic QOcean
particularly when these waters are outside of the |lines of
demarcation. Hence, this voyage could not have been limted to
“Iinland waters." It is presuned that Appellant, as a
prof essional ly conpetent Master and Pilot, knew these facts when he
departed from Portland. He nmade no attenpt to rebut this
presunpti on.
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The ot her exception to the manni ng requirenents, when not
operating in excess of twelve hours out of twenty-four, does not
apply. The distance between Portland and Calais is about 200 m | es
and the maxi num speed of the KIDDOO was ei ght knots. The trip
woul d then take a m ninmum of approximtely 25 hours. The evidence
i ndi cates that the ship went "point to point" from Portland to
Calais. The natural conclusion fromthis and the fact that she is
a "coastw se" vessel (see 46 CFR 30.11-10, supra) is that the ship
was navigating primarily on the ocean in the normal manner for such
a voyage. Hence, she did not stop twelve hours after each period
t hat she was underway for twelve hours or |less. Appellant did not
submt any evidence to support the latter possibility.

For these reasons, | conclude that the KIDDOO | eft Portl and
undermanned to the extent of a Second Mate, a Second Assi st ant
Engi neer, and an ordinary seanman. This shortage of personnel
created an unsafe condition. | agree with the Exam ner that an
unrebutted prima facie case was nmade out that Appellant knew this
condi tion existed upon departure on a coastw se voyage to Cal ai s.
This is the offense all eged by the m sconduct specification.
Consequent |y, although a liberal construction of specifications is
perm ssible in these renedial proceedings, it is not necessary in
this case.

No action such as this can be instituted against the owner of
t he MACCABOY because he has no license issued by the Coast CGuard.

ORDER

The order of the Exam ner dated at Boston, Massachusetts, on
23 Septenber 1959, is AFFI RVED.

J.A. Hrshfield
Vice Admral, United States Coast CGuard
Act i ng Commandant

Dat ed at Washington, D. C, this 24th day of June 1960.
***x*  END OF DECI SION NO. 1177 x***x*
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