Appeal No. 1175 - BEN HOWARD FAULK v. US - 22 June, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-565545-D1 and all
O her Seanan Docunents
| ssued to: BEN HOMRD FAULK

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1175
BEN HOMRD FAULK

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 Septenber 1959, an Exam ner of the United
States Coast CGuard at New Ol eans, Louisiana revoked Appellant's
seaman docunents upon finding himaguilty of m sconduct. The
speci fication found proved all eges that while serving as deck
engi neer on board the United States SS LA SALLE under authority of
t he docunent above described, on or about 2 August 1959, Appel | ant
assaulted and battered a Korean wat chman.

At the hearing, Appellant was not represented by counsel. He
entered a plea of not guilty to the charge and specification. Both
parties introduced in evidence the testinony of wtnesses.

Appel l ant testified that he did not push the watchman overboard as
had been testified to by all three of the Governnent w tnesses.

At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and specification
had been proved. An order was entered revoking all docunents
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| ssued to Appell ant.

FI NDI NGS OF FACT

On 2 August 1959, Appellant was serving as deck engi neer on
board the United States SS LA SALLE and acting under authority of
his Merchant Mariner's Docunent No. Z-565545-D1 while the ship was
in the port of Inchon, Korea.

About 2200 on this date, there was an argunent between the
Korean wat chman and the mlitary police concerning the theft of
sonme of the cargo which the watchman had been hired to guard. The
wat chman made a vul gar remark about the mlitary police and said
that all Anmericans were no good. Appellant was not involved in the
argunent but he heard what the Korean watchman said. Thereupon,
Appel | ant suggested throwi ng the wat chnman over the side, wal ked up
to himwhile he was sitting on the rail and pushed hi m overboard.

The Korean watchnman dropped nore than forty feet, struck a

| andi ng barge al ongside and fell into the water. W per Al exander
Lukes dove overboard and rescued the watchman. He was taken
I mredi ately to a hospital. The hearing record does not show the

extent of his injuries.

Appellant's prior record consists of a suspension in 1947 for
failing to performduties, absence w thout |eave and assault and
battery upon the radio officer.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that:

1. The testinony given agai nst Appellant was prejudiced and
unt r ue.

2. The decision is contrary to the preponderance of the
evi dence.

3. Not enough credibility was given to Appellant's testinony
and that of his other two w tnesses.

4. The Exam ner was prejudi ced agai nst Appel |l ant because he
failed to retain counsel at the hearing.
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5. The examner relied too heavily on Appellant's prior
record of assault and battery.

6. The seriousness of the alleged offense is not comensurate
with the order i nposed.

OPI NI ON
There is no nerit in the contentions raised on appeal. The
order of revocation will be sustained.

The Exami ner stated that he accepted the testinony of the
t hree Governnment witnesses who testified very definitely that they
saw Appel | ant push the watchnman over the side after suggesting that
this be done. Appellant denied doing this but his two wtnesses
sinply testified that they did not know what caused the Korean to
fall overboard. The Exam ner observed the deneanor of all the
Wi t nesses and he refused to believe Appellant in the face of the
contrary, unbiased testinony of three of his shipmates. Each of
these witnesses testified that there was no aninosity between him
and the Appellant. The latter has presented nothing to support his
clains of prejudice on the part of the wtnesses and the Exam ner.
Hence, it is nmy conclusion that the choice of credibility made by
the Exam ner as the trier of the facts, who was in the best
position to nake this determ nation, nust stand. Cbviously, the
testinony accepted as the truth constitutes substantial evidence in
support of the allegation of assault and battery.

In view of the serious nature of this offense which presunably
resulted in at |east very serious injuries to the Korean watchnan,
the order of revocation is not considered to be excessive. Any
person who indulges in such conduct as this is not fit to go to sea
in the United States Merchant Marine Service.

ORDER

The order of the Exam ner dated at New Ol eans, Loui siana, on
23 Septenber 1959 is AFFI RVED.

J A Hrshfield
Vice Admral, United States Coast Guard
Act i ng Conmmandant
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Dat ed at Washington, D.C., this 22nd day of June 1960.

*rxxx  END OF DECI SION NO 1175 ****=*
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