Appeal No. 1160 - JOSEPH E. MCGIFFNEY v. US - 19 April, 1960.

In the Matter of License No. 257507 Merchant Mariner's Docunent No.
Z-939935 and all other Seaman Docunents
| ssued to: JOSEPH E. MCA FFNEY

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1160
JOSEPH E. MCA FENEY

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 17 August 1959, an Exam ner of the United
St ates Coast CGuard at Phil adel phia, Pennsyl vani a revoked
Appel | ant' s seaman docunents upon concluding that he is physically
| nconpetent to serve as a deck officer under his Master's |icense.
The specification, which was found proved subsequent to a plea of
not guilty, alleges that, on 21 May 1956, Appellant was suffering
formchronic brain syndrone (a group of concurrent synptons
characterizing a disease) associated with central nervous system
syphilis.

Appel | ant was represented by professional counsel during the
course of the hearing and on appeal. The only evidence introduced
by the Investigating Oficer was a narrative, clinical report from
a U S Public Health Service Hospital.

Appel l ant' s defense consisted of the testinony of an expert
W tness, Doctor Philip Q Roche, a practicing Psychiatrist. The
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gist of his testinony was that Appellant has syphilis which led to
a central nervous systemdisorder affecting his brain; the syphilis
IS not now active; Appellant is legally sane; there were not enough
tests conducted on Appellant to establish that he is inconpetent

al t hough the synptons tend to support the diagnosis of chronic
brai n syndronme which signifies sone damage to the brain and
consequent inpairnment of Appellant's performance ability.

On the basis of the evidence presented at the hearing, the
Exam ner concl uded that the charge and specificati on had been
proved. He then entered an order revoking all docunents issued to

Appel | ant .
FI NDI NGS OF FACT

Appellant is 57 years old. He contracted syphilis in 1928 and
has been regularly treated for it. O ganic deficiencies have been
noted in the past during his nunmerous hospitalizations. In recent
years, Appellant has been serving under the authority of his
| i cense as a ni ght watchman on shi ps.

Bet ween 2 May and 21 May 1956, Appell ant was under observation
at the U S. Public Health Service Hospital at Staten Island, New
York. Tests conducted made known the follow ng synptons:

Syphilis weakly reactive in the bl ood.

Twi tching of facial nuscles.

Inability to focus both eyes at the sanme tine.
Speech and hearing difficulties.

Per severati on.

Very poor nental retention.

Very slow nentally.

NoOoRwWDbE

Based on these synptons and Appellant's history of syphilis,
hi s case was di agnosed as "chronic brain syndrone associated with
central nervous systemsyphilis.” Appellant was di scharged from
the hospital as "unfit for sea duty.”

BASES OF APPEAL

Thi s appeal had been taken fromthe order inposed by the
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Examner. It is contended that the Exam ner based his decision on
a finding that Appellant's binocular vision was defective rather
than on findings as to the allegations in the specification;

concl uding that the charge and specification were proved, was
contrary to the weight of the nedical evidence in the record and
the statenment of Dr. Roche that "there is not enough to establish
the fact he has had a conplete brain syndrone." The doctor also
expressed the opinion that Appellant was conpetent to performthe
duties of a watchman on a ship.

Appel | ant was denied the right of cross-exam nation when the
hospital record was received in evidence over objection by counsel.

APPEARANCE: Sanuel Pol sky, Esquire of Phil adel phia,
Pennsyl vani a, of Counsel.

OPI NI ON

The contentions rai sed on appeal are considered to be w thout
nerit. The Exam ner made a specific finding that Appellant was
suffering fromchronic brain syndrone associated with syphilis, as
alleged in the specification. The Exam ner then concluded that the
charge of physical inconpetence was proved. This finding and
concl usion are adequately supported by the nedical report which
contains the facts (synptons) on which the concl usion (di agnosi s)
of the evaluating physician at the hospital was based. It is
evident fromthe above synptons that Appellant's brain was damaged
by syphilis to such an extent that several of the synptons are
I ndi vidual ly sufficient to disqualify Appellant fromserving as a
Master or deck officer on a ship. The Exam ner sinply used one
exanpl e of this when he referred to Appellant's defective vision.
Hence, the facts that it was not established that Appellant was
suffering froma "conplete" brain syndrone and that he m ght be
conpetent as a watchman are not relevant with respect to the proof
of the charge and specification.

The concl usion that Appellant is inconpetent at this tine is
based on his condition when he was exam ned in 1956 and the absence
of evidence to establish that this condition no | onger exists. Dr.
Roche's testinony tended to support the conclusion that Appellant
was not fit for sea duty although the doctor believed that
Appel l ant was |l egally sane. The two are not necessarily
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contradictory.

The nedical report was properly received in evidence despite
counsel's objection on the ground of deprivation of the right to
cross-examne. this report was adm ssible under 28 U. S. Code 1732
as an exception to the hearsay rule because it is a record made in

t he regul ar course of business. See Commandant's Appeal
Decision No. 916 citing Medina v. Erickson (C. A 9, 1955),

226 F. 2d 475, concerning the adm ssibility of hospital records of
a patient.

ORDER

The order of the Exam ner dated at Phil adel phia, Pennsyl vani a,
on 17 august 1959, is AFFI RMVED.

A. C. R chnond
Vice Admral, United States Coast Guard
Conmandant

Dat ed at Washington, D. C, this 19th day of April 1960.
***x*  END OF DECI SION NO. 1160 *****
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