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In the Matter of Merchant Mariner's Docunent No. Z-1003775 and all
ot her Seanan Docunents
| ssued to: JOSE FRANCI SCO MONTOYA

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1152
JOSE FRANCI SCO MONTOYA

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 23 April 1959, an Exam ner of the United States
Coast Guard at New York, New York suspended Appellant's seanan
docunents upon finding himguilty of m sconduct. The specification
all eges that while serving as a bell boy on board the United states
SS SANTA PAULA under authority of the docunent above descri bed, on
or about 13 March 1959, appellant wongfully struck the Second
Steward while the ship was at sea.

At the hearing, Appellant was represented by counsel of his
own choice. Appellant entered a plea of not guilty to the charge
and specification.

The I nvestigating Oficer introduced in evidence a certified
copy of an entry in the ship's Oficial Logbook which states that,
on 13 March 1959, Appellant struck the second Steward three tines,
causing himto fall to the deck. This entry was signed by the
Master and Chief Steward. Under it is the statenent that the entry
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was read to Appellant and his reply was, "I have nothing to say."
Then appears the statenent that Appellant was fined two days' pay
($16.55) for this offense. The Master's signature then appears a
second tinme. This was the only evidence presented by the

| nvestigating Oficer.

There was no evidence offered in defense except an excer pt
fromthe Shipping Articles showi ng that Appellant signed off by
mut ual consent on 19 March 1959. After considering the evidence,
t he Exam ner concl uded that the charge and specification had been
proved. An order was entered suspending all docunents, issued to
Appel l ant, for a period of three nonths on twel ve nonths'
probati on.

FI NDI NGS OF FACT

On 13 March 1959, Appellant was serving as a bell boy on board
the United States SS SANTA PAULA and acting under authority of his
Merchant Mariner's Docunment No. Z-1003775 while the ship was at
sea.

On this date, Appellant struck the Second Steward three tines,
causing himto fall to the deck. This incident was entered in the
ship's Oficial Logbook as an offense commtted by Appell ant and he
was fined two days' wages.

Appel l ant remai ned on the ship until 19 March 1959 when he
signed off by nutual consent at New York City.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended that the Exam ner's decision was not
based on sufficient, substantial, conclusive or probative evidence.
The presunption of Appellant's innocence was not overcone by the
| og entry. The Exam ner erroneously construed Appellant's answer
to the logging and his silence at the hearing as evidence of guilt.

Appel | ant was denied his right to due process of |aw when he
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was not confronted with wtnesses and permtted to cross-exan ne
them The victimof the alleged assault was avail able in New York
City to testify at the tinme of the hearing. Title 46 CFR 137.09-50
states that wi tnesses shall identify the person charged and may be
Cr oss- exam ned.

For these reasons, it is respectfully requested that the
deci sion of the Exam ner be reversed.

APPEARANCE: Zwerling and Zwerling of New York City by Sidney
Zwer ling, Esquire, of Counsel.

OPI NI ON

Al t hough it woul d have been preferable to have obtained the
testimony of the Second Steward if he were available, the log entry
Is sufficient to nake out a prina case of the offense alleged. The
entry is adm ssible in evidence, as an exception to the hearsay
rule, as a record nade in the regular course of business wthin the
meaning of 28 U.S.C. 1732. Hence, it was not mandatory t hat
W t nesses appear at the hearing. It is nmy opinion that Appellant
was not deni ed due process of law in this respect.

The Exam ner did not construe Appellant's answer to the
| ogbook entry or his silence at the hearing as evidence of guilt.
The Exam ner sinply nentioned what appeared in the |ogbook and
reached the conclusion fromthis that it was reasonable to infer
t hat Appellant's conduct had been wongful as alleged in the
specification. | agree wth the Examner that this is the nost
| ogi cal conclusion to reach particularly in the absence of any
attenpt to rebut this prinma facie evidence. Hence, the log entry
constitutes substantial evidence to overcone the initial
presunption of innocence in Appellant's favor. |If Appellant, in
turn, had offered evidence in rebuttal which the Exam ner accepted
as the truth, the | ogbook entry would no | onger have represented
substanti al evidence to prove the alleged offense. Appellant's
failure to submt evidence to be considered in his defense does not
| ead to the conclusion that the Exam ner construed Appellant's
silence as evidence of quilt.

Since there was no evidence of aggravating circunstances and
this was Appellant's first offense, the Exam ner inposed an order
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of suspension on probation. This lenient order will be sustained.

ORDER

The order of the Exam ner dated at New York, New York, on 23
April 1959, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 15th day of March 1960.
**xx%  END OF DECI SION NO 1152 ****x*
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