Appeal No. 1137 - ROBERT A. SANCHEZ v. US - 8 February, 1960.

In the Matter of Merchant Mariner's Docunent No. Z-197417-D2 and
all other Seanan Docunents
| ssued to: ROBERT A. SANCHEZ

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1137
ROBERT A. SANCHEZ

Thi s appeal has been taken in accordance with the Title 46
United States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 19 June 1958, an Exam ner of the United States
Coast Guard at San Francisco, California revoked Appellant's seaman
docunents upon finding himguilty of m sconduct. Two
specifications allege that while serving as Steward on board the
United States SS LA SALLE under authority of the docunent above
descri bed, on or about 18 February 1958, Appellant did wongfully
assault and strike the Third Cook, on Ladislaus Zi enbka, in the
face with his fists. Wile serving as above, on or about 18
February 1958, did wongfully engage in a fight with the Third
Cook.

At the beginning of the hearing, Appellant was given a full
expl anation of the nature of the proceedings, the rights to which
he was entitled and the possible results of the hearing. Although
advi sed of his right to be represented by counsel of his own
choi ce, Appellant elected to waive that right and act as his own
counsel. He entered a plea of not guilty to the charge and each
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speci fication.

The I nvestigating Oficer nmade his opening statenent and
I ntroduced in evidence the testinony of four witnesses, a U S
Public Health Service Certificate of Medical Care dated 3 March
1958, and a sport shirt allegedly worn by Ladi sl aus Zi enbka on 18
February 1958.

| n defense, Appellant offered in evidence the testinony of one
Wi tness. The sworn testinony of Appellant taken at a prelimnary
I nvestigation held on 7 March 1958 was stipul ated as evi dence.

At the conclusion of the hearing, the oral argunent of the
| nvestigating Oficer was heard and both parties were given an
opportunity to submt proposed findings and concl usions. Appell ant
did not desire to nake an argunent. The Exam ner announced the
deci sion on 19 June 1958 in which he concluded that the charge and
two specifications had been proved. An order was entered revoking
all docunents issued to Appell ant.

The deci sion was served on 25 June 1958. Appeal was tinely
filed on 15 July 1958 and further matter was submtted by counsel
I n Sept enber 1959.

FI NDI NGS OF FACT

On 18 February 1958, Appellant was serving as Steward on board
the United States SS LA SALLE and acting under authority of his
Merchant Mariner's Docunent No. Z-197417-D2 while the ship was in
the port of Nogata, Japan. At approxinmately 1730, 18 February 1958
whil e the vessel was getting underway from Nogata, Japan, Ladi sl aus
Zi enbka, the Third Cook, reported to the Master on the bridge,
stating that he had been injured and wanted to go to the hospital.
The Master, who was occupied with maneuvering the vessel, observed
that Zienbka's jaw was swollen and sent the Chief Mate to
I nvestigate. The Chief Mate went to Zienbka's room where he
exam ned Zi enbka and was told by Zienbka that the Steward had
beaten himand had hit himin the jaw causing injuries. The Chief
Mate reported to the Master who ordered a |l aunch and sent the Third
Cook ashore for nedical treatnent. Prior to |eaving the ship,

Zi enbka stated to the Master that the Steward had cone into his
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room and beaten himup. Ashore, the Third Cook was exam ned by a
doctor who gave his sone nedicine and told himto return to the
ship but to rest for a few days until the swelling in his jaw
subsi ded. Zienbka returned to the ship and returned to duty after
two days in "off duty" status. The day follow ng the incident, the
Master called Zi enbka and Appellant into his cabin and asked t hem
about the incident. Appellant stated at the tine that Zi enbka had
| i ed and denied ever striking the Third Cook. Appellant had
previously told the Chief Mate that he had heard that the Third
Cook was injured by falling.

Later in the voyage, Mshel Mchalik, a bedroomutility man
aboard the LA SALLE stated, after questioning by the Master, that
he had been standing outside the Third Cooks's stateroom porthole
at about 1720 on 18 February 1958 and had seen the Steward sw ngi ng
his fists at the Third Cook. He further stated that the Steward
apparently grabbed hold of Zi enbka and he had heard Zi enbka holl er
"Hel p, help." mchalik stated that the Chief Cook was al so present
in the room

When the LA SALLE arrived in Portland, Oregon, Zienbka went to
the U S. Public Health Service Ofice for further exam nation of
his jaw. Diagnosis of fracture of right mandi bl e was nade there
and Zi enbka was referred to the U S. Public Health Hospital, San
Franci sco for further treatnent. He was paid off the ship in
Portland, Oregon in an "unfit for duty, fit for travel" status.

At the tinme of the incident, Ladislaus Zi enbka was
approximately fifty-seven years old, five feet five inches in
hei ght, and wei ghed 150 pounds. Robert A. Sanchez was
approximately thirty-six years old, five feet eleven inches in
hei ght, and wei ghed 210 pounds.

In addition to the foregoing material | find further that at
approxi mately 1720, 18 February 1958, aboard the SS LA SALLE,
Appel | ant and the Chief Cook entered the room of Ladi sl aus Zi enbka,
to speak to the Third Cook about his duties. An argunent ensued
and Appellant acting wongfully, w thout cause or justification,
struck the Third Cook's face with his fists and tore the buttons
fromthe front of his shirt by grabbing it. Appellant's bl ows
fractured the right mandi bl e of Zi enbka.
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Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. It is contended that:

| . The findings of the Exam ner are not supported by
t he evi dence.

1. The order of the Exam ner is extrenely harsh and
Wi t hout justification.

Appear ance on appeal : D anond, Engel and Lattof of Mbbile,
Al abama, by Ross D anond, Jr., Esquire,
of Counsel .
OPI NI ON

In his letter of appeal, Appellant contends that the
determ nation of his guilt hinges upon finding greater credibility
In the testinony of Zi enbka and Mchalik than in the testinony of
Appel | ant and Robert E. Weks the Chief Cook. The Exam ner in his
opi nion found generally that the deneanor, manner of testifying,
and details testified to nake the evidence elicited fromthe first
two above nentioned wi tnesses nore credible than that elicited from
the latter two witnesses. He found sufficient credibility in the
evi dence agai nst Appellant as opposed to that in favor of himto
support findings of guilty to the charge and specifications. | too
am convi nced that the evidence presented agai nst Appellant is of
greater legal efficacy than that which was presented in his favor.
Accordingly, it is nmy opinion that the charge and specifications
are proved.

Appel | ant next contends that the order of the Exam ner is
extrenely harsh and w thout justification. It nust be renmenbered,
however, that the assault charged in this case caused serious
injuries to the Third Cook, Zi enbka. | agree with the Exam ner's
statement that it was entirely without justification. | wll
however take into consideration the fact that Appellant has been
going to sea since 1940 and that his prior record is good.
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CONCLUSI ON

It 1s ny conclusion that there is substantive and probative
evidence in the record to warrant affirmance of the finding of
guilty to the charge and both specifications. | further concl ude,
however, after consideration of Appellant's prior good record, that
the order of the Exam ner is excessive.

ORDER

The order of the Exam ner dated at San Francisco, California
on 19 June 1958 is nodified to provide for an outright suspension
of twelve (12) nonths.

As so nodi fied, said order is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dat ed at Washington, D. C., this 8th day of February, 1960.

*xx**x  END OF DECI SI ON NO. 1137 ****=*
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