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In the Matter of Merchant Mariner's Docunent No. Z-735650-D2 and
All O her Seaman Docunents
| ssued to: ALBERT H. LOUDEN

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1133
ALBERT H. LOUDEN

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 5 March 1959, an Exam ner of the United States
Coast Guard at San Francisco, California suspended Appellant's
seaman docunents upon finding himaguilty of m sconduct.

The first specification alleges that while serving as Chief
Punmprman on board a nerchant vessel of the United States, the SS
HUNTERS PO NT, under authority of the docunent above descri bed, on
or about 31 July 1958, Appellant wongfully failed to properly
performhis duties and was wongfully under the influence of |iquor
aboard ship on said date at Ri chnond, California.

The second specification alleges that while serving under the
authority of his docunment as plunber and nmachi nist on board a
mer chant vessel of the United States, the SS BROOKLYN HEI GHTS,
Appel l ant wongfully failed to report for work on tine on 23
January 1959 and was wongfully absent fromhis ship and duties on
23 January 1959 at Hong Kong, British Crown Col ony.
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At the hearing on 20 February 1959, Appellant was given a full
expl anation of the nature of the proceedings and the rights to
whi ch he was entitled. Although advised of his right to be
represented by counsel of his own choice, Appellant elected to
wai ve that right and act as his own counsel. He entered, in
substance, a plea of not guilty to the first specification but
guilty to the second specification.

The I nvestigating Oficer nmade his opening statenent and
I ntroduced in evidence certified extracts fromthe Shipping
Articles and the Oficial Logbook of the SS HUNTERS PO NT.

I n defense, Appellant nade a sworn statenent in denial of the
al l egations of the first specification.

At the conclusion of the hearing, the oral argunent of the
| nvestigating Oficer was heard and both parties were given an
opportunity to submt proposed findings and concl usions. The
Exam ner, on 5 March 1959, announced the decision in which he
concl uded that the charge and two specifications had been proved.
An order was entered suspending all docunents, issued to Appellant,
for a period of four nonths including a prior suspension of three
nont hs on twelve nonths' probation. Appeal was tinely filed on 2
April 1959.

FI NDI NGS OF FACT

On 23 January 1959, Appellant was serving as Pl unber and
Machi ni st on board the United States SS BROOKLYN HEI GHTS and acti ng
under authority of his Merchant Mariner's Docunent No. Z-735650-D2
while the ship was in the port of Hong Kong, British Crown Col ony.
On the above date, Appellant, who was ashore, failed to report for
work on tinme and was absent fromhis ship and duti es.

Appel | ant has been going to sea on and off since 1917. By
order of a U S. Coast Guard Hearing Exam ner at Honol ul u, Hawaii on
31 March 1958, Appellant's docunents were suspended three nonths
outright together wwth three nonths on twelve nonths' probation for
assault and failure to stand a gangway watch. He has no ot her
prior record.
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BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Examner. It is contended by Appellant that he was inproperly
found guilty of the first specification under the charge and that
he now has been to produce evidence, which was not available at the
time of the hearing, which proves his innocence.

OPI NI ON

Al t hough the | ogbook extracts of the SS HUNTERS PO NT were not
| nadm ssi ble evidence, it is a general rule that such | ogbook
entries are not sufficient to support a prim facie case unl ess
t hey appear to have been nade in substantial conpliance with the
provisions of 46 USC 702. In this case testinony of the Appellant
I ndi cates that the | ogbook entry in question was never read to him
was never shown to him he was given no opportunity to make reply
toit, nor was a copy of it furnished to him The | ogbook entry
purports to be nmade on 31 July 1958 and Appel | ant was not
di scharged fromthe ship until 1 August 1958, therefore it appears
t hat he shoul d have been given notice of the entry. Under these
circunstances it is felt that the entry was obviously not in
substantial conpliance with the word or spirit of 46 U S. C. 702.

The certified extracts of the Shipping Articles of the HUNTERS
PO NT, admtted in evidence, indicate that Appellant was di scharged
fromthe vessel by reason of nutual consent. This is inconsistent
with the entry in the | ogbook that Appellant was di scharged "for
cause", and tends to i npeach the veracity of the |log entry.

In addition, Appellant has enclosed with his appeal a
reproduced copy of an overtinme work sheet fromthe SS HUNTERS PO NT
showi ng that Appellant, on 31 July commenced overtine at 2000 and
wor ked until 0500 on 1 August 1958.

In view of the foregoing, | find that the first specification
under the charge has not been proved by reliable, probative and
substanti al evi dence.

Since Appellant admtted that he was guilty of the second
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specification of the charge, there was no issue of fact to be
resol ved. Under these circunstances the Exam ner correctly found
Appel lant to be guilty because his conduct was w ongful .

CONCLUSI ON

The Exam ner's conclusion that the Appellant was guilty of the
first specification was erroneous and is reversed. The
specification is dismssed. The Exam ner's concl usion that
Appel l ant was gquilty of the second specification was correct and is
affirmed. Accordingly, the Exam ner's concl usion that Appellant
was guilty of the charge of m sconduct is affirned.

In light of Appellant's probationary status at the tine he
commtted the acts for which he was correctly found guilty. | feel
that the Exam ner's order vacating suspension of the suspended
portion of the prior order and the additional inposition of one
nont h outright suspension of Appellant's docunents was a suitable
one despite the dism ssal of the first specification.

ORDER

The order of the Exam ner dated at San Francisco, California
on 5 March 1959, is hereby AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D.C., this 28th day of January 1960.

*rxxx END OF DECI SION NO. 1133 *****
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