Appea No. 1118 - James N. Bryant v. US - 5 October, 1959.

In the Matter of Merchant Mariner's Docunent No. Z-775611-D1 and
all other Seanan Docunents
| ssued to: Janes N. Bryant

DECI SI ON OF THE COMVANDANT
UNI TED STATES COAST GUARD

1118
Janmes N. Bryant

Thi s appeal has been taken in accordance with Title 46 United
States Code 239(g) and Title 46 Code of Federal Regul ations
137. 11-1.

By order dated 22 January 1959, an Exam ner of the United
States Coast CGuard at Baltinore, Maryland suspended Appellant's
seaman docunent for three nonths upon finding himguilty of
m sconduct. Two specifications allege that while serving as an
abl e seaman on the United States SS MADAKET under authority of the
docunent above descri bed, on or about 16 Decenber 1958, Appel | ant
both failed to join and deserted his vessel at St. Nazaire, France.

At the hearing, Appellant voluntarily waived his right to
counsel and acted as his own counsel. He entered a plea of guilty
to the specifications alleging failure to join and not guilty to
the allegation of desertion. The Investigating Oficer introduced
in evidence certified copies of excerpts fromthe Shipping Articles
and an entry in the ship's Oficial Logbook.

I n defense, Appellant offered in evidence his sworn testinony.
Appel | ant stated that he left the ship in his dress clothes and
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W t hout perm ssion in order to help his shipnmate Wbb, who had
taken his gear ashore earlier, bring Wbb's gear back to the ship.
Appel | ant added that he thought they had enough tinme to go the few
bl ocks necessary and return before the ship went through the |ocks;
but she had departed before they returned.

At the conclusion of the hearing, the Exam ner rendered the
deci sion in which he concluded that the charge and two
speci fications had been proved. An order was entered suspendi ng
al |l docunents, issued to Appellant, for a period of three nonths.

FI NDI NGS OF FACT

On 16 Decenber 1958, Appellant was in the service of the
United States SS MADAKET as abl e seanan and acting under authority
of his Merchant Mariner's Docunent No. Z-775611DL.

The ship was scheduled to depart St. Nazaire, France at 2100
and proceed to sea. Appellant was on board at this tine and
assisted in the undocking operations while wearing his work
cl othes. The accommpbdati on | adder had been raised to a horizontal
position. At 2155 the ship was secured in the lock, waiting to pass
t hrough, when it was reported to the Master that the accommodati on
| adder was | owered to the |anding position. The Master | ooked over
the side and observed Appellant and two ot her nenbers of the crew,
all abl e seanen, going ashore. Appellant had changed to his dress
cl othes, he was carrying |luggage and he had not obtained perm ssion
to | eave the ship for any reason. The ship departed w thout these
three seanmen. An inspection of their quarters disclosed that they
had taken all of their usable personal effects. The three seanen
wer e decl ared deserters by the Master and | ogged as such.

Appel l ant returned to the United States by plane at his own
expense.

Appel | ant has no prior record.

BASES OF APPEAL

Thi s appeal has been taken fromthe order inposed by the
Exam ner. Appellant contends that the decision of the Examner is
not supported by reliable, probative and substantial evidence.
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The only evidence agai nst Appellant is an anbi guous | ogbook
entry. On the other hand, Appellant's explanation was perfectly
| ogi cal and there is nothing in the record to justify the
concl usion that he was not telling the truth. On the basis of this
evi dence, the Exam ner should not have deci ded such a serious
charge as desertion against Appellant until he was permtted to
obtai n counsel and the testinony of w tnesses.

The Exam ner failed to make a finding of fact that Appell ant
had the intention of not returning to the ship. Appellant could
have stayed ashore earlier if he had intended to desert. No reason
appears in the record as to why Appellant woul d desert.

The order of three nonths' suspension is too severe for the
of fense of failure to join.

It is submtted that the finding of desertion should be
reserved and the order nodified accordingly.

APPEARANCE: Sol C. Berenholtz of Baltinore, Maryland by
Sol onon Kapl an, Esquire, of Counsel.

OPI NI ON

The Examner's order will be affirnmed on the basis of the
specification alleging desertion since it is ny opinion that the
| ogbook entry constitutes substantial evidence in support of this
of fense. The entry contains the statenent made by the Master that
he personally saw the three seanen going ashore with | uggage al nost
an hour after the schedul ed departure tine. The inplication, in
the log entry, that they had no perm ssion to | eave was verified by
Appel lant's testinony. The probability that Appellant took | uggage
ashore, although denied by him is bolstered by the fact that the
|l og entry further states that no "usable personal effects" of the
three men were left in their quarters on the ship. Al so, Appellant
supplied the damagi ng evi dence that before going ashore, he changed
into his dress clothes.
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Under these circunstances, the Exam ner was entirely justified
i n concluding that Appellant's version did not wholly represent the
truth of the matter. The Exam ner enphasi zed the significance of
the fact that Appellant left the ship, at a tinme like this, w thout
perm ssion and indicated that he did not think a seaman woul d do
this if he intended to return to the vessel.

In addition to the above reasons why Appellant's often repeatedly
denials of intent to desert should have been rejected, the Exam ner
was in the best position to judge Appellant's credibility since the
Exam ner heard Appellant and observed his deneanor while he was
testifying. These are inportant matters which do not appear in the
cold report.

As indicated in the precedi ng paragraph, the issue of the
necessary intent to desert was kept in the foreground of the
hearing by the Appellant. Therefore, Appellant's persistent
denials of intent were effectively rejected by the Exam ner when he
found Appellant guilty of desertion even though the Exam ner did
not make a specific finding of fact that Appellant had the
I ntention of not returning to the ship. It was not necessary to
produce evidence as to the possible reason which Appellant m ght
have had for deserting.

Anot her inportant factor is that Appellant changed fromhis
work clothes to his dress clothes solely for the purpose, so
Appel l ant testified, of going a few blocks away in order to help
his shi prate Webb take his gear back to the ship. Appellant's only
expl anation, as to why he went to the trouble of putting on his
dress clothes to go a short distance and then return imedi ately to
the ship, was that his work clothes were dirty. This seens to be
an i nadequate excuse. Also, Appellant testified that it took the
ship at | east an hour to pass through the | ocks but he did not
expl ain why he was unable to go a few blocks and return within that
period of tine.

Wth respect to Appellant's |ack of counsel, he definitely
stated at the beginning of the hearing that he did not want

counsel. As to witnesses other that hinself, Appellant clearly
stated, "I have none." Considering the evidence presented and
t hese statenents by Appellant, | do not think that his cause was

unfairly prejudiced, in any manner, by the failure of the Exam ner
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to give Appellant additional tinme to obtain counsel and w tnesses
before ruling on the allegation of desertion.

Since the two specifications are multiplicious, the findings
with respect to Appellant's failure to join is reversed and the
specification is dismssed. The remaining offense of desertion in
a foreign port justifies the suspension of three nonths even though
Appel l ant's prior service has been unbl em shed. The seriousness of
this offense by an individual seaman is enphasized in this case
where the ship proceeded to sea shorthanded to the extent of three
abl e seanen.

ORDER

The order of the Exam ner dated at Baltinore, Maryland, on 22
January 1959, is AFFI RVED.

A. C. R chnond
Vice Admral, United States Coast CGuard
Conmandant

Dated at Washington, D. C, this 5th day of Cctober, 1959.
**x** END OF DECI SION NO. 1118 ****x*
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