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THE UNITED STATES COAST GUARD

The U.S. Coast Guard is a military, multi-mission, maritime service. Operating within the Department of Homeland Security, the Coast Guard is one of the five U.S. Armed Services and supports Department of Defense operations in peace and war, and is prepared to transfer to the Department of Navy upon declaration of war or when the President directs.  The Coast Guard is charged with a broad scope of security, regulatory, law-enforcement, humanitarian, and emergency-response duties.  The Coast Guard operates in a complex and dangerous maritime environment characterized by rapidly changing security threats at home and abroad.  

The Mission of the Coast Guard legal program is to deliver high-quality legal advice and support to the people who carry out the varied functions of the Coast Guard to ensure their missions, operations and activities can be achieved within the spirit, as well as the letter, of the law.

The Judge Advocate General of the Coast Guard delivers legal services to the Coast Guard under the guidance of the Commandant and the General Counsel of the Department of Homeland Security.  In accordance with the authority granted him by the Homeland Security Act of 2002, the Secretary of Homeland Security designated the Coast Guard’s Chief Counsel Judge Advocate General of the Coast Guard on March 1st, 2003, the same day the Coast Guard transferred to the Department of Homeland Security. 

The organization of the Coast Guard legal program reflects the organization and missions of the service.  Supporting the Coast Guard are 210 judge advocates and civilian attorneys, 85 paralegals and other support personnel, and 37 members of the Coast Guard Reserve.  Supporting Coast Guard Headquarters are attorneys on the staff of the Judge Advocate General and others who support the Assistant Commandants for Intelligence; Operations; Command, Control, Communications and Computers (C4); Marine Safety, Security, and Environmental Protection; and Governmental and Public Affairs.  Attorneys serve in 25 legal offices located at major Coast Guard units throughout the country.

Coast Guard judge advocates also support agencies outside the Coast Guard, managing the regulatory program of the General Counsel of the Department of Homeland Security and developing military doctrine and policy on homeland security and homeland defense operations, leading maritime initiatives and international negotiations at the Department of State, and litigating at the Department of Justice.  The Judge Advocate General maintains close ties with the Judge Advocates General of the other services and the Staff Judge Advocate to the Commandant of the Marine Corps, and has assigned judge advocates to U.S. Northern Command, the Joint Interagency Task Force South, the Naval War College, the Naval Justice School, the Defense Institute for International Legal Studies, and the Appointing Authority of the Office of Military Commissions. 

Many Coast Guard judge advocates are assigned to non-legal positions throughout the Coast Guard in operational and major staff commands.  These “out-of-specialty” judge advocates currently serve in jobs such as Commander of the 8th Coast Guard District in New Orleans; Special Assistant to the President in the Office of Homeland Security; Deputy Director of Operations, U.S. Northern Command; Director, Joint Inter-Agency Task Force West as well as commanding and executive officers of Coast Guard cutters, shore stations, marine safety offices, training centers and integrated support commands, and in a variety of operational assignments.  One judge advocate serves today as Executive Officer of Coast Guard Combat Forces in Southwest Asia.  Although these officers are not actively engaged in legal practice, their legal expertise is an invaluable asset to the Coast Guard in successfully accomplishing the Coast Guard’s diverse homeland security, law enforcement, regulatory, and defense missions.

The Coast Guard employs both military officers designated as judge advocates and civilian federal civil service attorneys.  About three quarters of the attorneys in the Coast Guard are military officers.  Each of these judge advocates is a licensed attorney who has completed specialized training and qualification.  Though designated with a legal specialty, they also remain first and foremost Coast Guard officers and are eligible for assignment to any duties or position (legal or otherwise) for which they are qualified.

Military attorneys come from two principal sources.  Approximately seven officers per year graduate from the Coast Guard’s Advanced Legal Education Program.  This highly competitive program selects Coast Guard officers to attend law school full-time with tuition fully or partially paid by the Coast Guard.  Additionally, this year the Coast Guard will send its first judge advocate to attend the graduate course at The Judge Advocate General Legal Center and School (TJAGLCS) in Charlottesville, Virginia.   The graduate program offers a Masters of Law (LLM) degree in military law. 

Other military attorneys are recruited through the Direct Commission Lawyer (DCL) program.  This competitive program offers commissions to licensed attorneys and recent law school graduates who are directly appointed into the Coast Guard Reserve and serve on active duty for a minimum of four years.  Most DCLs enter the service with the desire to remain beyond their initial commitment.  More information regarding the DCL program can be found at http://www.uscoastguard.mil/legal/recruit/dclinterinfo.htm. 

THE PRACTICE OF LAW IN THE COAST GUARD

Military Criminal Law.  As an armed force, the Coast Guard is subject to the Uniform Code of Military Justice.  Judge advocates serve as defense counsel and prosecutors for military courts martial and as military judges.  Judge advocates assigned as appellate counsel (both for the government and defense) brief and argue cases before the Coast Guard Court of Criminal Appeals, the Court of Appeals for the Armed Forces, and even the Supreme Court.  Judge advocates serve at field offices as Staff Judge Advocates to commanders.

Operations Law.  As the nation’s only armed force with domestic law enforcement authority, the Coast Guard is involved daily in enforcing federal law in the areas of maritime homeland security, national defense, drug interdiction, immigration, marine environmental protection, marine safety, fisheries, and all  federal laws applicable at sea.  Coast Guard attorneys play a prominent role in the development of Coast Guard policy in these areas and in providing real-time advice to Coast Guard operational commanders.  The legal issues involved with the Coast Guard’s homeland security and defense mission areas have become an increasingly important part of our practice, and intelligence law is an expanding area.

International Activities.  Coast Guard attorneys serve as advisors or representatives of the United States at most of the several bodies of the International Maritime Organization (IMO), headquartered in London, including the Assembly, Flag State Implementation Committee, the Marine Safety Committee, the Safety of Navigation subcommittee and the Radio-communications and Search and Rescue subcommittee and the Legal Committee.  The principal and alternate U.S. representatives to the IMO Legal Committee are Coast Guard attorneys.  

Contract Law.  The Office of Procurement Law at Coast Guard Headquarters, the two Maintenance & Logistics Commands, and some field legal offices, provides contract law advice to management, technical, and contracting officials at all levels of the Coast Guard. This ranges from daily advice to field level contracting officers to advice on major construction, acquisition, and procurements. Advice is provided from the earliest planning stages of procurement through contract negotiation and award as well as through contract administration that may include action on claims and contract litigation.

Claims & Litigation.  Coast Guard attorneys actively manage an extensive claims program under several federal statutes. These involve not only adjudicating claims made against the agency but collecting monies owed the government due to penalties assessed for violations of federal law as well as for damage to Coast Guard property. Coast Guard attorneys are actively involved in a wide variety of criminal and civil litigation, from simple tort defense to Constitutional challenges.

Environmental Law.  As the breadth of environmental law and regulations at every level- federal, state and local- continues to increase, Coast Guard attorneys provide specialized environmental law advice to other Coast Guard programs, particularly the engineering environmental compliance staffs.  Coast Guard attorneys in field legal offices provide front-line counsel to their commanders regarding their compliance obligations and responsibilities. When issues arise, Coast Guard environmental lawyers work closely with their counterparts in enforcement agencies to reach acceptable solutions.

Internal Organizational Law.  Coast Guard attorneys provide services across a wide variety of subjects including federal fiscal law, gift acceptance and standards of ethical conduct for government employees, military and civilian personnel law, civil rights, health care, the Privacy and Freedom of Information Acts, and intellectual property issues.  Attorneys at the Office of General Law at Headquarters and at the Maintenance & Logistics Commands provide advice and represent the Coast Guard on matters involving the Merit Systems Protection Board, Equal Employment Opportunity Commission, and labor relations.

Legislation.  The Office of Legislation at Headquarters works closely with other Coast Guard programs and the Coast Guard Congressional Affairs staff to develop and implement the Coast Guard’s legislative programs including drafting the Administration’s Coast Guard Authorization Act each year.  A Coast Guard judge advocate is assigned to the Coast Guard’s congressional affairs staff to provide direct legal support in this area.

Regulations.  The Coast Guard is a regulatory agency charged with developing and enforcing federal regulations needed to insure the safety of marine navigation, protect the environment, conduct search and rescue, enforce laws & treaties, and increase marine safety and security. Coast Guard attorneys provide advice to field commanders on the implementation of existing regulations and their enforcement and applicability.  

Legal Assistance.  The Coast Guard provides personal legal services to eligible beneficiaries.  This program, provided in accordance with Title 10, United States Code, Section 1044, makes attorneys available to provide advice, counsel and, in some cases, representation on many civil legal matters including estate planning, financial issues, landlord/tenant & personal real property, domestic & family law, application of the Servicemembers’ Civil Relief Act and other Federal laws that impact military personnel in the civilian community, and taxes.
(  Military Justice

As an armed force, members of the Coast Guard are subject to the Uniform Code of Military Justice.  Coast Guard Judge Advocates serve as defense counsel and prosecutors for courts-martial and as military judges.  Judge Advocates assigned as appellate government and defense counsel brief and argue cases before the Coast Guard Court of Criminal Appeals, the Court of Appeals for the Armed Forces, and the U.S. Supreme Court.  Coast Guard attorneys at field offices serve as staff judge advocates providing advice on military criminal matters to field commanders.

Courts-martial and Article 15 cases. 

	
	2004*
	2003
	2002
	2001
	2000

	General Courts-Martial
	9
	8
	4
	15
	10

	Special Courts-Martial
	21
	18
	23
	17
	23

	Summary Courts-Martial
	12
	20
	11
	18
	11

	Total Courts-Martial
	42
	46
	38
	50
	44

	Nonjudicial Punishment
	1,254
	1,658
	1,379
	1,397
	1,311


* First three quarters.

Appellate Activity.  The Coast Guard Court of Criminal Appeals issued 20 opinions through the first three quarters of fiscal year 2004.  This is compared to 25 for FY 2003; and 32 for FY 2002.  The Court is composed of 1 full-time and 5 collateral-duty appellate judges, both military and civilian.

Inspection of Legal Activities.  Pursuant to Article 6, UCMJ , the Judge Advocate General inspected military justice operations at the First Coast Guard District in Boston, Massachusetts; the Eighth Coast Guard District in New Orleans, Louisiana; the Ninth Coast Guard District in Cleveland, Ohio; Maintenance and Logistics Command Atlantic in Norfolk, Virginia; and Maintenance and Logistics Command Pacific in Alameda, California.  These commands account for approximately 90% of Coast Guard courts-martial.

Court-Martial Assistance Program.  The Judge Advocate General implemented a courts-martial assistance program to improve the quality of trial advocacy throughout the Coast Guard.  The program identifies experienced practitioners to serve as mentors for new judge advocates and provides experienced co-counsel for difficult cases.  

BCMR.  The Board for Correction of Military Records of the Coast Guard (BCMR) was established to review Coast Guard records when necessary to correct an error or remove an injustice.  Coast Guard attorneys draft advisory opinions to the BCMR and assist in any litigation arising from such cases.  In 2003, the BCMR amended its regulations under 33 C.F.R. Part 52 pertaining to the processing of Coast Guard BCMR applications.  The most significant change requires the Judge Advocate General’s advisory opinions to be submitted within 135 days of docketing.  The BCMR Chairperson retains the discretion to grant an extension of time beyond the 135-day time limit. The BCMR itself has a statutory deadline of ten months in which to render its decision after an application has been docketed.  The BCMR receives an average of 200 applications per year. 
· Maritime and International Activities

International Maritime Organization.  Coast Guard attorneys serve as advisors or representatives of the United States at meetings of the International Maritime Organization (IMO), headquartered in London, including the Assembly, the Flag State Implementation Committee, the Marine Safety Committee, the Safety of Navigation Subcommittee, the Radio-communications and Search and Rescue subcommittee, and the Legal Committee. The principal and alternate U.S. Representatives to the IMO Legal Committee are Coast Guard attorneys.  Current issues on which Coast Guard attorneys are working include:

· Convention on Suppression of Unlawful Acts (SUA) against the Safety of Maritime Navigation.  Having successfully persuaded the IMO's Legal Committee (LEG) in April 2002 to establish a Correspondence Group under the leadership of the U.S. to broadly review the SUA Convention and its 1988 Protocol, the U.S. IMO LEG 88 delegation continued work on developing proposed amendments to facilitate, strengthen, and expand international cooperation and coordination in combating criminal activity, including terrorist acts at sea.  Under the leadership of the Department of State, attorneys from various federal agencies, including the Coast Guard, drafted and proposed amendments at LEG's eighty-eighth session in April 2004.  The Correspondence Group is currently working on a proposed ship-boarding regime and expanding the list of offenses covered by the convention.  The group will continue to refine the proposed amendments, with the objective of continuing to work on finding consensus among the LEG delegations at the eighty-ninth session, which will be held in October 2004.  The LEG's long-term goal, as recommended to the most recent meeting of the Assembly, is for the SUA Convention and the 1988 protocol to go to a Diplomatic Conference in the 2004-2005 biennium.

· Draft Wreck Removal Convention.  Since 1995, discussions have taken place within IMO’s Legal Committee about creating a convention that would fill gaps in international law regarding the removal of wrecks that pose a hazard to navigation and a danger to the marine environment.  This issue was considered a priority by many countries and the IMO desired to avoid a proliferation of regional solutions to this gap in international law.  Coast Guard attorneys have been tasked with representing the United States at the IMO on this issue.  Much progress has been made at the IMO on this convention and the Legal Committee has set a goal to go to a Diplomatic Conference in the 2005-2006 biennium. 

· 1982 UN Convention on the Law of the Sea.  In October of 2003, the Judge Advocate General of the Coast Guard, Rear Admiral John E. Crowley, Jr. testified before the Senate Foreign Relations Committee on the 1982 UN Convention on the Law of the Sea.  Although the United States played a key role in negotiating the LOS Convention, the United States declined to sign the Convention in 1982 due to fundamental concerns about its deep seabed mining provisions.  Subsequent UN-led discussions in the early 1990’s led to modification of the deep seabed mining provisions in the form of a protocol and the Convention and its protocol were subsequently referred by President Clinton to the U.S. Senate for advice and consent in 1994.  The Senate took no action for several years until the Foreign Relations Committee convened hearings at the urging of its new Chairman, Senator Richard Lugar.  At the hearing, Rear Admiral Crowley stressed that the near universal acceptance of the Convention makes it a fundamental document and that continued reliance on it as a reflection of customary international law may not serve United States interests.  He noted that the Convention’s navigation principles preserve the right of the United States military, including the Coast Guard, to use the oceans to meet national security requirements by stabilizing the breadth of the territorial sea, beyond which all nations enjoy a high seas navigation regime that includes the freedom to engage in law enforcement activities.  He also stressed the Convention’s provisions that protect a multitude of marine resources.  By validating the 200 nautical mile Exclusive Economic Zone, the Convention guarantees the United States exclusive jurisdiction over all the living and non-living resources that populate that zone.  The Convention’s provisions on the marine environment have been described as a far-reaching environmental accord that provides a comprehensive framework for the prevention, reduction, and control of maritime pollution.  He concluded by noting that United States accession to the Convention will serve as a signal to our international partners that we intend to seek an international solution to the problems that confront us following the terrorists acts of September 11, 2001.    

· Marine Safety, Security, and Environmental Protection

Marine Casualty Investigations.  Coast Guard attorneys played critical roles in giving real-time advice during the investigations of such high-profile incidents as the Bow Mariner explosion and the Staten Island Ferry allision.  The Bow Mariner was a Singapore-flagged, Greek and Philippino crewed, and Norwegian-owned chemical tanker.  It exploded in February 2004 during tank cleaning operations approximately 50 miles east of Virginia, causing the loss of 21 lives, the cargo, and the vessel.  Extremely complex criminal law, civil litigation, and international law issues initially made the investigation quite difficult.  Our attorneys played a valuable role in overcoming these obstacles to allow our investigators to obtain the information necessary to evaluate the incident.  Our attorneys also provided extensive support during the casualty and criminal investigations related to the allision of the Staten Island Ferry (ANDREW J. BARBERI) in October 2003.  Our attorneys worked closely with officials from a wide variety of government offices to ensure that a thorough investigation could occur, and that appropriate remedial actions could be taken.

Port, Facility, and Vessel Security Implementation.  Coast Guard attorneys worked closely with a broad range of government and regulated industry stakeholders to ensure that the new international and domestic maritime security requirements were implemented successfully.  With a high level of expectation from the Administration, Congress, and the Public, the Coast Guard was under great pressure to substantially enhance the maritime security of the United States.  Implementation of the new requirements, including the IMO International Ship & Port Facility Security Code, as well as the regulations giving effect to the Maritime Transportation Security Act of 2002, was an extremely complex task.  Our attorneys provided advice and developed processes related to civil penalty assessments, security-related administrative orders, criminal referrals, and port state control actions against foreign vessels.  The critical implementation deadlines passed, and the Coast Guard was well prepared to successfully fulfill their missions in this area.

Environmental Crimes.  Our attorneys continued to work closely with the Department of Justice, our program clients, and a wide variety of field offices to continue the Coast Guard’s highly successful program of criminal enforcement of international and domestic maritime pollution prevention standards.  This program yielded more than a dozen criminal convictions for knowing and willful violations related to oil pollution.  These convictions resulted in prison sentences, corporate environmental compliance measures, and tens of millions of dollars in fines.  More importantly, this coordinated effort of criminal enforcement continues to drive a cultural change in the maritime industry, sending the message that the costs of non-compliance can far exceed the costs of operating in an environmentally responsible manner.

· Regulations and Administrative Law

The Coast Guard is a regulatory agency charged with developing and enforcing federal regulations needed to ensure the safety of marine navigation, protect the environment, conduct search and rescue, enforce laws & treaties, and increase marine safety and security. Coast Guard attorneys provide advice to field commanders on the implementation of existing regulations and their enforcement and applicability. The Office of Regulations and Administrative Law at Headquarters manages the regulatory agenda for the Coast Guard and oversees all regulatory initiatives. Coast Guard attorneys at Maintenance & Logistics Commands and Districts review field regulations with the advice of Office of Regulations and Administrative Law staff attorneys. Office of Regulations and Administrative Law attorneys also review denials of requests under the Freedom of Information Act (FOIA) and act as general FOIA and Federal Advisory Committee Act (FACA) advisors to the Coast Guard.

Coast Guard rulemaking continues to evolve rapidly in response to the nation’s homeland security needs.  Since September 11, 2001, national and field unit rulemaking activity has been sustained by the addition of Reserve attorneys to the Judge Advocate General’s staff and field units.  The Judge Advocate General’s staff now makes extensive use of attorney cross-training so that knowledgeable backup counsel are available to keep projects moving when unforeseen developments require attorney redeployment.  Nevertheless, like Coast Guard personnel everywhere, Coast Guard rulemaking attorneys have had to reassess priorities and make difficult choices in responding to homeland security imperatives, while ensuring that critical rulemaking continues in support of our many other missions.  

Maritime Transportation Security Act (MTSA) Final Regulations.  The Coast Guard published the MTSA Final Rules (FR) in the Federal Register on October 22, 2003.  Input from seven public meetings maximized stakeholder participation and proved to be very helpful to the development process.  In addition to analyzing and responding to over 1,000 public comments, the rule making process involved 32 Coast Guard Offices/Directorates, engaged TSA, MARAD, and CBP in partnership at the ground level, and required clearance by 20 government agencies.  Development of these complex, significant rules demanded an extraordinary effort from attorneys and other professionals.  Exceptional teamwork and coordination produced high caliber regulations in a fraction of the time ordinarily required (11 months vs. 18 months - 3 years average time to produce a significant regulation).  

The final rules became effective November 22, 2003, and are aligned with the international standards in the International Convention for the Safety of Life at Sea (SOLAS), 1974 and the International Ship and Port Facility Security (ISPS) Code.  The MTSA final rules constituted the largest regulatory undertaking in Coast Guard history (the prior record was held by the OPA 90 regulations in response to Exxon Valdez spill).  The regulations required 15,000 commercial vessels and on shore and off shore facilities, to complete security assessments and submit security plans for Coast Guard approval before January 1, 2004.  Covered vessels and facilities had to begin operating under approved plans by July 1, 2004.  Failure of compliance may be enforced through civil or criminal penalties, including orders to terminate operations.  The Coast Guard continues to resolve a myriad of legal issues associated with the regulations and maritime security generally.  

The security plans must contain the specific measures that the vessels and facilities will implement relative to scaled threat levels.  The measures must address access control, cargo and passenger baggage screening, security monitoring, and security personnel duties and responsibilities.  The regulations provide for the installation of automatic identification systems on certain vessels; for conducting port, facility, and vessel security assessments; and for the development and implementation of security plans that respond to needs identified by the assessments.  The regulations establish standards that will enhance security for all segments of America’s maritime industry.  The six regulations created a new subchapter H in Title 33 CFR, and amended various other parts of Titles 33 & 46 CFR.  

Local (field) security regulations.  Since August 2003, the Coast Guard has published 76 security-related local rules or proposed local rules issued by Area or District Commanders, or Captains of the Port (COTPs).  Included in these are local regulations to protect such high profile events as the G-8 summit meeting and the presidential nominating conventions.  The Coast Guard has published a total of 396 security-related rules or proposed rules since the terrorist attacks of September 11, 2001.  Security-related regulations continue to be a large part of the regulatory workload, accounting for approximately 25% of all Coast Guard regulations published in the Federal Register in 2003.  
Lease Financing.  A final rule and a notice of proposed rulemaking (NPRM) were published in the Federal Register on February 4, 2004.  The final rule is the first regulation to allow foreign financing of vessels in the U.S. coastwise trade, a sector of the maritime economy previously closed to foreign competition.  The NPRM concerns time charters back to a foreign owner’s group, limits on grandfathering, and independent, third party review of applications for endorsements.  The NPRM is a joint rulemaking with MARAD.  

National Invasive Species Act.  The Coast Guard has continued its activities under the National Aquatic Nuisances Prevention and Control Act (NANPCA) and the National Invasive Species Act (NISA) to control introductions of invasive species into the marine environment via ship's ballast water discharges.  One final rule was published in the Federal Register on June 14, 2004 (Penalties for Non-submission of Ballast Water Reports) and one final rule is at OMB for clearance (Mandatory Ballast Water management for US Waters).  We are also beginning the analysis of the environmental impacts of establishing a ballast water discharge standard, under the National Environmental Protection Act, with the help of the Environmental Protection Agency.  Finally, we have established a Shipboard Technology Evaluation Program (STEP), designed to allow vessel owners and operators to install and test experimental ballast water treatment technology without running afoul of the ballast water management regulations.

Deepwater Ports.  The Maritime Transportation Security Act of 2002 extends the Deepwater Port Act of 1974 (DPA) to LNG facilities.  An interim rule was published on January 6, 2004, that implemented proposals made in the May 2002 NPRM, and made necessary changes in the application and licensing process to reflect the addition of LNG facilities.  
Response to document request from the National Commission on Terrorist Attacks Upon the United States.  The "9/11 Commission" requested Coast Guard documents and reports pertaining to ship jumpers, and the exploitation of vulnerability of merchant mariner credentials by al- Qaeda and other terrorists.  Responsive documents were collected from a variety of programs including Intelligence, Operations, and Marine Safety, Security, and Environmental Protection, and provided to the Commission via DHS. 

(  Environmental & Property Law
As with other agencies and organizations, the Coast Guard complies with many environmental obligations. As the breadth of federal, state and local environmental regulation has increased, larger segments of Coast Guard operations and facilities have become subject to regulation. Attorneys located in the Office of Environmental Law at Headquarters and in the Atlantic and Pacific Maintenance & Logistics Commands provide specialized environmental law advice to other Coast Guard programs, particularly the engineering environmental compliance staffs. Attorneys in field offices provide "front-line" counsel to their commanders regarding their compliance obligations and responsibilities. When issues arise, Coast Guard environmental lawyers work closely with their counterparts in enforcement agencies to reach acceptable solutions.  Our counsel provides advice and support for all Coast Guard real property matters including its management, acquisition and disposal.
The Coast Guard’s environmental and property law practice continued to be both interesting and varied during the 03/04 reporting year.  Environmental planning issues relating to expanding Coast Guard Homeland Security mission and the disposition of antiquated real property infrastructure required an enormous amount of legal support.  In mission areas ranging from Liquid Natural Gas offshore port permitting, and review and approval of port facility and regional area maritime security plans, to assisting clients in assessing the impacts of proposed static maritime vessel barriers, Coast Guard environmental and real property lawyers were helping clients achieve success.

Congress directed the Coast Guard to create and field several Maritime Safety & Security Teams in large ports across the country and this generated the need to perform an array of environmental studies.  Coast Guard environmental lawyers assisted clients in contracting for such services and guiding planners in evaluating potential environmental impacts and conducting public outreach.  Local communities and tribes were consulted as part of this process.

A key environmental planning milestone was reached this year when the Coast Guard made its award decision in the Deepwater Program and issued a Record of Decision and Final Environmental Impact Statement. The Coast Guard also reinitiated environmental studies to consider additional potential sites for a proposal to move the CG Museum to a location where it could find sufficient space to house the many treasures of our rich heritage.

Coast Guard operators are constantly exploring new technologies and increased Homeland Security capabilities to better perform their expanding missions.  Of course, these proposed changes require additional study and consideration of potential impacts on natural resources, sensitive species and increased coordination with regulatory authorities.  Such efforts included development of a running-gear entanglement and underwater swimmer detection systems designed to increase port security this past year.  In addition, clients asked for legal support in assessing whether the installation of new crew-served weapons aboard Coast Guard vessels raised the requirement for environmental permits.  Our attorneys worked closely with counsel from the other uniformed services in analyzing these requirements.

The Coast Guard’s caseload of defensive third-party site Superfund litigation continues to fall as older cases are settled and cleanups are completed.  EPA’s reduced Superfund posture has likely contributed to this trend.  However, legal issues associated with environmental remediation continue to arise at current and former Coast Guard sites and properties (primarily lighthouses) being prepared for excessing to the General Services Administration.  Superfund listing of the Coast Guard Yard in Baltimore has generated legal support work as has the ongoing cleanup of the Massachusetts Military Reservation where CG Air Station Cape Cod is located. 

· Procurement Law

Coast Guard Attorneys in the Office of Procurement Law at Headquarters, in the two Maintenance & Logistics Commands, and in some field legal offices, provide contract law advice to management, technical, and contracting officials at all levels of the Coast Guard.  This ranges from daily advice to field level contracting officers to advice on major construction, acquisition, and procurements.  Advice is provided from the earliest planning stages of procurement through contract negotiation and award as well as through contract administration, which may include action on claims and contract litigation.

Coast Guard procurement lawyers worked on issues at the cutting edge of federal acquisition practice, and contributed to a number of successful major acquisitions.  Building on earlier contributions to the publication of the Homeland Security Acquisition Regulation, the Homeland Security Acquisition Manual, and the Investment Review Board Process, procurement lawyers now are involved in leading major projects through these new acquisition procedures.  Procurement lawyers serving as project counsel are involved in the integration of the legal advice of lawyers across the legal program.  We continue to work with the Deepwater Program, the Coast Guard’s largest acquisition project ever, and the vital Rescue 21 communications contract, as both begin to show tangible results.  

Our practice also extends to providing counsel to the Security, Planning and Integrated Resources for Information Technology (SPIRIT) acquisition, a multiple-award contracting vehicle for the acquisition of information technologies by the Department of Homeland Security and its operating elements, and for such new major projects as the Nationwide Automatic Identification System (AIS) Project as it plans and awards contracts to field AIS sensors on shore, on ocean buoys, and in space.  We also advise on FAIR Act Inventory challenges and the Competitive Sourcing (“A-76”) Program, and on procurement-related legislation and policy.  In addition, Coast Guard procurement lawyers represented the Coast Guard in a range of protests, appeals, and ADR actions before the GAO and the DOTBCA, and, in coordination with DoJ counsel, in contract cases before federal courts.

· Civil Advocacy, Claims & Litigation
Coast Guard attorneys actively manage an extensive claims program under several federal statutes. These involve not only adjudicating claims made against the agency, but also collecting monies owed the government due to penalties assessed for violations of federal law, for damage to Coast Guard property, and for cleanup & recovery costs. Coast Guard attorneys are actively involved in a wide variety of civil litigation, from simple tort defense to Constitutional challenges. Two Judge Advocates are assigned to the Department of Justice where they obtain intensive civil and admiralty litigation experience and provide valuable Coast Guard experience to DOJ attorneys.

Aside from its contract litigation and environmental defense portfolios, during this period the Coast Guard was involved in over 165 affirmative and defensive cases in federal courts with approximately $135 million at issue.  With security issues composing such a prominent part of the Coast Guard’s current workload, the United States successfully defended two such cases that predate the September 11th terrorist attacks.  Woodyer v. United States, Abbot v. United States (W.D. Wash.).  Both arose from Coast Guard’s enforcement of a Regulated Navigation Area (RNA) and Moving Exclusionary Zone (MEZ) within the RNA, during a federally protected Makah whale hunt in April 2000.  In the most recent case, plaintiff was onboard the motor boat TIGER, as part of the two person, self-proclaimed “World Whale Police”.  Their stated purpose was to document and protest the whale hunt.  A 500-yard MEZ, within the RNA, existed around any Makah canoe actively engaged in the whale hunt.    

Despite warnings about the RNA and MEZ, TIGER headed at a high-speed towards the Makah canoe.  As TIGER approached the MEZ, two Coast Guard safeboats followed later by a Coast Guard 41’ UTB, proceeded to intercept TIGER, yelling and waiving at it, but were ignored.  As TIGER broke the MEZ, on a rapidly closing collision course with the canoe, one Coast Guard safeboat performed three or four “S-turns” in front of it, to no avail.  Two collisions between the Coast Guard boats and the TIGER occurred before the TIGER finally stopped.  The operator later pled guilty to the Federal charge of obstructing a law enforcement officer.    

Ruling in favor of the United States, the Court declined to “second guess the split second boat-handling decisions of experienced and highly trained Coast Guard Coxswains who were on scene and faced with the need to act.”  The Court also found that the coxswains were engaged in a legitimate law enforcement activity, acted with appropriate restraint, and “used the minimum force necessary to protect the lives of all people on the water that day.”

(  Legal and Defense Services 

The Judge Advocate General is responsible for providing various legal services directly to Coast Guard members (and other eligible beneficiaries). These services include physical disability advice and representation, legal assistance relating to personal civil legal matters, and representation for defendants and appellants 

Consolidation of services.  In August of 2003, the Judge Advocate General established the Office of Legal and Defense Services (G-L-6).  The office is directly responsible for overseeing the management of the Coast Guard’s national Legal Assistance program; the legal representation of all service members undergoing evaluation by the Coast Guard Physical Disability Evaluation System (PDES); the review of each record of trial referred to the Coast Guard’s Court of Criminal Appeals and representation of Appellants in criminal appeals; providing legal assistance to eligible clients in the Washington, D.C. region; and the legal representation of service members before courts-martial, administrative boards, and other investigative proceedings within the Washington, DC area.

Legal Assistance.  As the Coast Guard continues to grow and adapt to new directions under the Department of Homeland Security and with the passage of the Servicemember’s Civil Relief Act, the legal assistance program has probably never been more important in enhancing readiness, helping relieve the stress and uncertainty associated with military duty.  All of our operational district legal offices - Boston, Norfolk, Miami, Cleveland, New Orleans, Alameda, Seattle, Honolulu, and Juneau - have full-time legal assistance attorney staff.  Legal assistance services are also available at Coast Guard Headquarters in Washington, D.C.; the Coast Guard Academy in New London, Connecticut; at the Coast Guard Training Centers at Cape May, New Jersey, and Yorktown, Virginia; San Juan, Puerto Rico; Kodiak Alaska; and at the Coast Guard Yard in Baltimore.  The program provided assistance in over 7500 cases (excluding assistance provided under the Voluntary Income Tax Assistance (VITA) pragram). 

The Coast Guard continues to remain an active participant in the American Bar Association’s Standing Committee on Legal Assistance for Military Personnel (LAMP), the Joint Services Committee on Legal Assistance, and the Armed Forces Tax Council. 

Physical Disability Evaluation program.  Counsel was involved in advising and representing approximately 302 new disability cases this past year.  After careful consideration, the disability program implemented some significant policy changes.   The most notable change includes providing every member being evaluated by the program with a written rational and explanation of board findings at every informal and formal stage in the process. The percentage of contested cases has gone from approximately 40% to 20% of all new cases. 

Appellate Activity.  Appellate defense counsel brief and argue cases before the Coast Guard Court of Criminal Appeals, the Court of Appeals for the Armed Forces, and the Supreme Court.  In the first three quarters of fiscal year 2004, Legal and Defense Services briefed 33 new cases before the Coast Guard Court of Criminal Appeals and 10 cases before the Court of Appeals for the Armed Forces.

(  GENERAL LAW  
This practice area encompasses a wide range of legal subjects with perhaps the largest number of clients.  Coast Guard attorneys provide legal advice on issues including federal fiscal law, gift acceptance and standards of ethical conduct for government employees, military and civilian personnel law, civil rights, health care, privacy and the release of information. To some extent, Coast Guard attorneys do this work wherever they are.  Attorneys at the Office of General Law at Headquarters and at the Maintenance & Logistics Commands provide advice to the Coast Guard on matters involving the Merit Systems Protection Board, Equal Employment Opportunity Commission, and labor relations; attorneys at Coast Guard Headquarters handle all litigation in those matters.  The Office of Military Justice is also involved in two personnel law areas: the Board for Correction of Military Records and representation of Coast Guard members in physical disability cases.  The Office of General Law also reviews policy matters for both civilian and military personnel.

Coast Guard Authorities and Transition to a New Department.  The Judge Advocate General’s Office of General Law has continued extensive involvement in all phases of the transition to the Department of Homeland Security (DHS).  Our attorneys have assisted DHS in identifying emergency authorities critical to the Secretary’s decision-making during an emergency.  The Office has advised on issues related to the geographic and operational realignment of Coast Guard functions within the Department’s operational structure.  In addition, the Office of General Law is represented on the Coast Guard Technical Advisory Group teams that are working with the Department to create the prototype of a new civilian personnel system for the Federal government.

Personnel Law.  During 2003 and to date in 2004, Coast Guard Headquarters employment and labor law attorneys handled 105 Equal Employment Opportunity Commission and Merit Systems Protection Board cases, as well as assisting the Department of Justice with cases in Federal district and appellate courts.  Those cases carried potential liabilities of over $30,000,000.

· LEGISLATION  

Congress has been active in sponsoring and passing Coast Guard legislation this year.  For the first time since 2002, both the House and Senate passed Coast Guard Authorization bills (House: H.R. 2443, Senate: S.733).  A Conference Committee reconciled the two bills and, on July 21, 2004, the House of Representatives passed the “Coast Guard and Maritime Transportation Act of 2004” by a vote of 425-1.  The bill includes over forty Coast Guard proposals.  The Senate passed the bill on July 23, 2004 by unanimous consent.  The President is expected to sign the bill in the very near future.  As an added success for the Legislation program this year, the just-passed bill is actually a two-year authorization.  Since the Coast Guard forwarded its proposed legislation early in this session of Congress, the House was able to move the bill in time for it to be included in the Conference Report, giving the Coast Guard a two-year authorization bill.  Significant provisions from the bill include:  enhanced law enforcement authority ashore for Coast Guard members, an increase in the authorized number of commissioned officers, and important expansions of the Oil Pollution Act's response planning authorities to include non-tank vessels and noxious liquid substances.  

The Coast Guard legal program includes attorneys and legal support staff in 25 offices located throughout the Coast Guard.  These legal staffs work in close cooperation with The Judge Advocate General’s legal staff and offices to insure the consistent and responsive delivery of legal services in support of Coast Guard missions. 

· The First Coast Guard District Legal Office:  The First Coast Guard District is the commander for Coast Guard operations on the Northeast coast from central New Jersey to the Canadian border, and includes the Hudson River, Lake Champlain and several major seaports.  The First District is one of the Coast Guard’s most operationally diverse Districts, having a hand in every major Coast Guard mission, from the regulation of industry in the ports of New York and Boston, to fisheries enforcement off the coast of Massachusetts, search and rescue in Long Island Sound, and ice breaking in Maine.  The practice of law for the six active duty and three reserve Coast Guard attorneys assigned to the First District Legal Office is likewise diverse, ranging from operational law advice, military justice and legal assistance to the more than 2,500 active duty and civilian Coast Guard employees.

The First District Legal Office is divided into two teams, each supporting half the units in the District.  In addition to the routine practice of law in a busy District, e.g., serving as prosecutors in courts-martial, providing advice to Coast Guard personnel testifying in Federal or State court on operational law enforcement matters, or advising commands on the Freedom of Information Act, both teams were at the forefront of cutting edge initiatives and cases that are changing the way the Coast Guard conducts business.

Team One, serving Coast Guard units in Maine, New Hampshire, Massachusetts and Rhode Island, played a leading role in the development of the first in the nation agreement authorizing the use of Maine Marine Patrol officers to enforce Coast Guard security zones.  This agreement, and the many others being similarly developed around the nation, greatly leverages Coast Guard resources in the enforcement of security laws and regulations.  In a similar vein, Team One negotiated the first ever agreement with a private tug & tow firm to transport Coast Guard boarding parties by commercial tug to vessels being boarded and inspected by the Coast Guard.  The agreements allow the Coast Guard to accept transportation while providing the tug with significant liability protections.  Team One was a close partner with the United States Attorney’s Office for the District of Massachusetts in the plea and settlement negotiations in the aftermath of the B-120 oil spill in Buzzard’s Bay in April, 2003.  The approximately 55,000 gallons of oil spilled when the B-120 ran aground resulted in extensive environmental and economic damage and led to the imposition of a $10 million criminal fine against the operating company.

Team Two serves Coast Guard units in Vermont, Connecticut, New York and New Jersey.  The team was instrumental in developing the operational doctrine for the first-ever deployment of a Coast Guard Helicopter Interception Squadron (HITRON) deployment for security operations in an urban area, when HITRON deployed to New York City over the Christmas/New Year’s holidays after the national threat level was raised to “Orange.”  HITRON had previously only deployed for open ocean drug interdiction missions, so the change in mission and venue presented many legal challenges to be overcome.  The result was model doctrine now accepted for use throughout the Coast Guard.  Team Two attorneys also responded quickly in the aftermath of the tragic Staten Island Ferry allision in October, 2003 that left dozens dead or injured, providing the interface between Coast Guard casualty investigators and representatives from the U.S. Attorney’s Office in Brooklyn.  

The First District Legal Office also played a significant role in enforcing regulations in support of homeland security during the Democratic National Convention (DNC).  First District attorneys undertook extensive pre-Democratic National Convention (DNC)  review of applicable federal and state criminal laws & regulations to be enforced, and developed a comprehensive, scenario-based, use of force decision matrix and training for law enforcement officers and boat crews.  First District attorneys ensured interagency coordination with the U. S. Attorney's Office, state Attorney General's office, and local law enforcement agencies regarding plans for any post-incident detention and/or arrest.  In consultation with MSO Boston and U. S. Secret Service, D1(dl) reviewed and drafted comprehensive field regulation (safety & security zones) prior to event.  


Additionally, the First District legal staff provided 24 hour, on site participation on the Unified Command Staff, rendering immediate legal support as needed.  Specific areas of advice during the DNC operation included: 


- coaching of ICP Command staff re: domestic deployment of armed HITRON/AUF Aircraft and air intercept;


- drafting / legal review of emergent field regulations on request of USSS based on change to operations;


- legal advice on mega yacht violation of ANOA requirements, including drafting of appropriate and legally correct COTP Orders, and negotiation w/ counsel re: issuance of legally sufficient LOU (consistent w/ recent FEDREG Notice); and


- legal advice re: initiation of claims investigation for alleged damage from aircraft operations.

In addition to the work of the two teams of attorneys, the First District’s Legal Assistance professionals provide service to Coast Guard members in innovative ways.  An agreement with the 59th Civil Affairs Regiment of the New York Guard provides top-quality, timely, legal assistance to Coast Guard personnel in New York.  In Boston, an agreement with a local civilian law firm developed pursuant to 10 U.S.C. § 1044 gives Coast Guard personnel access to attorneys conducting pro bono service for military personnel.  

· The Seventh Coast Guard District Legal Office:  Illustrative of what services these field legal staffs provide are the activities of our Seventh Coast Guard District Legal Office in Miami, Florida.  The 7th District encompasses South Carolina, Georgia, most of Florida and the entire Caribbean basin.  Due to the high volume of recreational and commercial vessel activity as well as its location in the heart of United States counternarcotic and illegal immigration enforcement, it is arguably the busiest operational area of the Coast Guard.

The Seventh District legal practice is noted for its high-intensity pace among a wide range of legal issues. The office frequently deals with complex issues of international law, counter-drug operations, and migrant interdiction on a daily basis.  In addition the office supports a wide variety of programs, most notably Marine Safety and Environmental Protection.  Seventh District attorneys deploy as part of the Incident Command System (ICS) for major incidents, and supports regional U.S. Attorney's Offices for prosecution of environmental crimes. The Seventh District's legal assistance program provides support to over 5000 Coast Guard personnel and their dependents.

Operational Law.  The 7th District’s Operational Law Section provides advice on law enforcement and search and rescue matters within the District. For example, attorneys provide real-time advice on whether the threshold suspicion level exists to exercise warning shots and disabling fire on “go-fast” vessels bearing no indicia of nationality and laden with apparent contraband that refuse to stop for Coast Guard vessels, and on the interaction of Coast Guard forces with the 25 nations in and around the Caribbean with whom the United States has bilateral agreements to help stem the illegal drug and migrant flow in that region.  The Section assisted its Coast Guard clients and Headquarters in crafting an airborne use of force policy for overland support to security forces at National Special Security Events (NSSEs).   It maintains very close working relationships with the U.S. Attorney's Offices for the Middle and Southern Districts of Florida, and District of Puerto Rico in the prosecution of cases involving Coast Guard interests.  This interaction included a prosecution against two migrants who allegedly assaulted Coast Guard boarding team members, numerous drug smuggling cases from the Eastern Pacific and Caribbean, and the initiation of criminal proceedings against 40 migrant smugglers, responsible for attempting to smuggle over 330 illegal migrants into the United States.  

The Office maintains one attorney designated as a Special Assistant U.S. Attorney to assist the District of Puerto Rico, who is actively working in the prosecution against a major migrant smuggling ring operating from the Dominican Republic to Puerto Rico.  The office also provided an attorney to advise the Director, Homeland Security Task Force Southeast, the first intra-DHA agency task force, which was stood-up to stem the potential flood of migrants from instability in Haiti related to the departure of President Aristide.  Lastly, an attorney was a member of the U.S. delegation negotiating the U.S.-Bahamas Comprehensive Maritime Agreement, and assisted in defining the interaction between the U.S. Coast Guard and Bahamian law enforcement officials for incorporation into the final draft.

General Law.  The General Law Section provides advice on environmental, regulatory, administrative, marine safety and security, and ethics issues to the Seventh District Staff and field units throughout South Carolina, Georgia, Florida, and the Caribbean.  Additionally, the Section provides support to local U.S. Attorney's Offices and the DOJ Environmental Crimes Section on ongoing criminal investigations and prosecutions for marine pollution violations.  The General Law staff works with the EPA and the United States Probation Office to oversee the nationwide probations of Royal Caribbean Cruise Lines and Carnival Cruise Lines who both pled guilty to environmental related crimes.  The Section also supports Coast Guard Investigative Service agents and local Assistant U.S. Attorneys in the prosecution of mariners who engage in fraud to secure merchant mariner credentials.

The General Law Section provided legal sufficiency review to dozens of regulations establishing limited access areas around critical infrastructure, cruise ships, and ships carrying hazardous cargo to help ensure the security of those platforms.  The Section also provides legal sufficiency review for regulations governing the operation of bridges throughout the Seventh District and provides counsel for the issuance of Coast Guard marine event permits.  Recently, the section partnered with numerous federal, state and municipal attorneys during the G-8 Summit in Sea Island, Georgia, a designated Special National Security Event, to ensure the safety of the public, the President of the United States and numerous other world leaders and dignitaries.  The Section spearheaded the implementation of maritime security zones throughout St. Simons Sound and the Savannah River and, working with other inter-agency attorneys, provided counsel on a comprehensive range of law enforcement response options to counter the potential for terrorist threats and to ensure the safety and security of the navigable waterways.

· The Eighth Coast Guard District Legal Office:  The Eighth Coast Guard District office is located in New Orleans, LA.  The area of operations includes the Gulf of Mexico as well as several states bordering the U.S western rivers. 

In a matter with widespread implications for federal-state cooperation in environmental response and remediation operations, the Eighth District legal office is working with attorneys from the National  Pollution Funds Center to determine who is responsible for lighting abandoned oil wells, which would otherwise be hazards to navigation.  In September 2003, the Coast Guard completed a clean-up project on orphaned wells in Lake Pontchartrain.  The project was funded by the Oil Spill Liability Trust Fund due to the fact that the company that had been awarded a lease by the State of Louisiana for oil exploration had abandoned the wells when they reached the end of their useful life.  (The company subsequently declared bankruptcy.)  The project also included, at Coast Guard expense, installation of lighted aids (to conform to 33 C.F.R. Part 67).  The wells have been declared orphaned by the State of Louisiana.  Under state law, physical improvements to the leasehold become the property of the state unless first removed by the leasee.  Therefore, the preliminary view of the Eighth District legal office is that the state is the owner of the structure and is therefore responsible for maintaining the lights on these aids.  Having paid for installation of the aids the Coast Guard now wants the state to maintain the lights.  Because there are many more abandoned wells in Louisiana and Texas, which may need to be marked, the Coast Guard is working with the states to fund (and conduct) installation and maintenance.

On November 3, 2003, a barge carrying 235,000 gallons of sulfuric acid capsized near Texas City, Texas spilling sulfuric acid into the waters of Galveston Bay.  The barge became unstable during transit due to a leak that allowed liquid to flow into one of the barge’s wing tanks.  The master of the tug was aware of the barge’s instability prior to entry into port, but apparently took insufficient measures to properly stabilize the barge or to properly notify authorities.  The master may face suspension and revocation proceedings against his operator’s license and the vessel owner could face increased civil penalties under the Federal Water Pollution Control Act.

On February 21, 2004 the inbound container ship ZIM MEXICO III collided with the out bound offshore supply vessel LEE III in South West Pass. The collision resulted in the loss of all five of the LEE III’s crew, the sinking of the LEE III, and the closure of the Mississippi River.  A formal investigation was convened into the cause of the collision.  The formal investigation focused on the operation and actions of both vessels in an effort to establish as clearly as possible all known facts.  Based on the analysis of the investigation there is the possibility of criminal charges being brought under 18 U.S.C. § 1115.  This statute imposes criminal liability upon the operator of a vessel whose simple negligence, misconduct, or inattention to duty results in the loss of the life of another.  

In two separate cases in March and June of 2004, District Eight coordinated the arrest of two drunken foreign flag vessel masters.  Both masters after investigation by Marine Safety Office New Orleans were deemed intoxicated.  The masters were arrested and charged with operating a commercial vessel while intoxicated in violation of 46 U.S.C. § 2302.  Within a week both plead guilty, paid a $5,000 fine, and were banned from operating a vessel in U.S. waters for one year.  

District Eight has provided training and assistance to the Gulf Region Fisheries Training Center leading to improved case packets which resulted in $500,400 in fines and 13 months of permit sanctions. Improved case packages and communications led to 100% adjudications of 64 cases by NOAA General Counsel. Three significant seizures resulted in 100% adjudication with $250,000 in fines imposed and over $100,000 in product seized.

In June 2003 the District entered into a Memorandum of Agreement with Keesler Air Force Base.  The agreement allows Keesler to outfit Coast Guard Falcon jets with portable critical care beds and then request their use to transport critical care patients.  Each portable critical care bed purchased by Keesler costs approximately $50,000.  

· The Ninth Coast Guard District Legal Office:  The Ninth Coast Guard District, which encompasses all five Great Lakes and portions of the states of Minnesota, Wisconsin, Illinois, Indiana, Ohio, Pennsylvania, New York, and all of Michigan, is headquartered in Cleveland, Ohio.  This office supports Coast Guard operations throughout the Great Lakes, from Massena, New York, to Duluth, Minnesota.  
Maritime Transportation Security Act (MTSA) Implementation.  The Ninth District Legal Office was heavily involved in the District implementation of MTSA.  Legal Staff attended the implementation meetings with the Marine Safety Staff and Marine Safety Office Commanding Officers.  The Legal Staff conducted a legal review of the eight Area Maritime Security Plans in the District.  The District Legal Officer was part of the Bi-National Marine Security Working Group Compliance and Enforcement Working Group that coordinated the enforcement of MTSA and the ISPS Code with Canada.  As a direct result of this Group, an international exchange of letters recognizing the equivalency of the regulatory regimes was developed streamlining the process for U.S. and Canadian vessels.  The Group also developed and implemented an unprecedented exchange of Coast Guard inspectors to provide initial verifications in Montreal for vessels entering the Great Lakes.  The Ninth District Legal Officer was instrumental in working with the Department of State, Coast Guard Headquarters and Transport Canada to effect this international arrangement.

International Cooperation with Canada.  Canada and the U.S. have made great strides to further cooperation with one another during this period.  Numerous meetings involving representatives from the Coast Guard, (District Nine and Headquarters), Department of State and Canadian officials who are actively trying to draft a memorandum of agreement to enhance the joint operations already taking place in the Great Lakes.  The District Legal Office has facilitated Fisheries Operations, Law Enforcement overflights, IBET operations, as well as developing a concept of operations for a shiprider program with Canada in the Detroit AOR. The Integrated Border Enforcement Team operations have resulted in numerous hydroponic marijuana seizures.  The District is working with the Northern District of New York for a coordinated law enforcement and prosecution strategy.   

Military Justice.  The Ninth District Legal Office has actively prosecuted military justice cases.  Three special courts-martial trials were held in this period.  Two cases involved individuals who were charged with indecent assault and were initially referred to general courts-martial.  The members pleaded guilty to the lesser-included offense of indecent acts and in one case illegal drug use.  Though the cases had a common offense, the fact scenarios differed, thereby resulting in one member receiving a bad conduct discharge with confinement time and the other member being reduced in rate, hard labor and confinement.  In the third special court-martial the member was found guilty of intentionally damaging military property and non-military property for cutting down the unit sign with a chain saw and shooting the Commanding Officer’s vehicle.  The adjudged sentence included 5 months confinement and a Bad Conduct Discharge.  

Law Enforcement.  Hoax Calls:  District Legal is engaging and assisting the DoJ to step up its prosecutions of false distress calls that take place in the region.  It’s estimated that over one million dollars is spent on hoax calls in the Ninth District. This figure encompasses fuel, manpower, and asset use/maintenance.  Repercussions of false distress calls can be severe:  up to 6 years imprisonment, fines totaling $250,000 or both and a defendant can be liable for all the costs incurred by the Coast Guard.  Last month the U.S. Attorney’s office was able to secure an indictment against a Michigan resident for a false call that was placed on 1 June 2003, engaging numerous Coast Guard assets and personnel in a fruitless search.      

Drug Interdiction:  The District has encountered many significant drug interdiction operations within the past several months, including significant seizures along the St Lawrence Seaway.  The Coast Guard, in cooperation with Canadian officials, other U.S. Federal and State Government agencies, as well as Tribal Police, actively assists to thwart these illegal drug smuggling efforts by providing manpower and assets in the joint operations.  

Environmental Law.  Ninth District attorneys routinely provide advice to the Ninth District's eleven Marine Safety Offices/Marine Safety Detachments regarding enforcement of environmental regulations.  The Legal Office has also been involved in significant environmental law issues such as Aquatic Nuisance Species prevention, Dry Cargo Residue dumping, and enforcment of oil pollution prevention laws. Ninth District attorneys also routinely participate in regional Environmental Crimes Task Forces and working groups.

♦  The Seventeenth Coast Guard District Legal Office:  The D17 legal office provides advice to Coast Guard commanders in Alaska and operators on Alaskan waters. These officers are responsible for operations along 33,000 miles of shoreline and a water area greater than the entire landmass of the continental United States. 

The Seventeenth District region is characterized by severe weather and a poor support infrastructure that challenges everyone living and working in Alaska.  Sandwiched between Russia and Canada, and located along popular great circle shipping routes, Coast Guard commands in Alaska have to display a keen understanding of international and domestic politics.  Alaskans are sensitive about protecting the environment, and realize the importance of carefully preserving and developing the natural resources that are the foundation of the state economy.  From cruise ship passengers to fisherman harvesting living marine resources to the secure transshipment of oil, Alaskans depend on the sea for their livelihood.  The D17 legal office is integrally involved in the regulation and oversight of these primary elements of the Alaskan economy.  

The D17 legal office also successfully represented Coast Guard Marine Safety Office Anchorage through a complicated Class II civil penalty case.  This case involved seepage of oil from the King Salmon Oil Platform, located in Cook Inlet, Alaska, due to the improper storage of oil-based waste product.  D17 attorneys thoroughly researched the Class II penalty process and initiated an action against UNOCAL for a violation of OPA 90 stemming from the ongoing leak.  This case was the first Class II prepared by the Coast Guard in several years and required hours of scientific research to gain an understanding of the cause of the leak and additional efforts to learn about the penalty process.  As a result of negotiations with UNOCAL Attorneys, D17 gained their consent to the maximum penalty allowable by law and sent an important message to industry operating in an extremely environmentally sensitive area.  

Providing quality legal assistance in D17 comes with its own unique set of challenges.  The weather, distances and often-unreliable communications are constant hurdles encountered while servicing approximately 3700 USCG active duty legal assistance clients and their dependents at 52 units located in 17 different areas across a territory comprising 571,951 square miles.  Many of the USCG units are located in remote areas where a lack of competition limits consumer choices and results in purchases at inflated prices of substandard goods, services and housing, thereby creating no shortage of consumer protection cases.  

As the only Coast Guard legal staff with a full-time Coast Guard attorney assigned as a Special Assistant US Attorney, the District Seventeen Legal Office has long maintained an outstanding working relationship with the United States Attorneys Office in Anchorage, Alaska.  In order to further improve the pursuit and prosecution of oil pollution cases in Alaska, the Coast Guard and US Attorney’s office in Anchorage worked together to sponsor a one-day training conference in Juneau, Alaska in August 2003.  The conference brought together Coast Guard environmental enforcement personnel, Coast Guard and EPA lawyers and criminal investigators, federal prosecutors, and our AK state counterparts to discuss waste oil sources and management, oily water separators (OWS) bypass techniques, regulations governing waste oil, investigative techniques, criminal prosecution and case histories.  The conference improved awareness of OWS and other maritime environmental issues.

In addition to the District and field legal offices, the Coast Guard legal program also includes attorneys and legal support staff in two Maintenance & Logistics Commands, one located in Norfolk, Virginia and the other in Alameda, California. Commanded by Vice Admirals, the Areas are responsible for all operational missions of the Coast Guard.  Area units range from small boat stations, to our largest cutters, and to the District staffs themselves.  Legal support to the two Areas (and their associated support units) is provided by the Maintenance & Logistics Command Atlantic Legal Division in Norfolk and Portsmouth, Virginia, and the Maintenance & Logistics Command Pacific Legal Division  in Alameda, California.
· The Maintenance and Logistics Command Atlantic Legal Division

The Norfolk based Maintenance & Logistics Command (MLC) Atlantic Legal Division is the largest field legal office in the Coast Guard.  The main office is located in downtown Norfolk, Virginia with a branch office collocated with the Atlantic Area Commander’s staff and the Fifth District Commander’s staff in Portsmouth, Virginia.  MLC Atlantic serves as the Staff Judge Advocate (SJA) to the Chief of Staff, USCG Headquarters; Commander, USCG Atlantic Area; Commander, Fifth Coast Guard District; and Commander, MLC Atlantic.  The office serves all units in LANTAREA, D5 and all MLC units, as well as all HQ units without an assigned SJA. The division is divided into 5 branches, covering the practice areas of Operational Law, Military Justice, Claims and Litigation, Contract Law, and General Law.  

The Division sends two attorneys each year to the Navy Legal Services Office in Norfolk and one attorney each year to the Navy Trial Service Office East in Norfolk.  These lawyers get to spend one year immersed in military justice practice, pursuant to the Memorandum of Understanding between The Judge Advocate Generals of the U.S. Coast Guard and the U.S. Navy.  This agreement, in operation since the fall of 1991, has helped to train the current and future generation of Staff Judge Advocates and Military Judges.  MLCA has recently embarked on an initiative to allow more senior Judge Advocates without extensive military justice experience to spend 90 days at the TSO to obtain a short immersion in military justice practice.  A total of 44 personnel are assigned:  22 judge advocates; 8 civilian attorneys; 11 yeoman; 2 civilian paralegals; 1 chief warrant officer.  In addition, 5 reservists (2 officers and 3 enlisted members) drill at MLCA Legal. 
Contract Law Branch.  The Contract Law Branch provides legal advice on all aspects of procurement and fiscal law issues.  Several significant contracting activities have engaged the branch over the past year.  Among those are competitive sourcing pursuant to OMB Circular A-76; energy savings performance contracts (ESPC) in Boston, Mass., and Mobile, Alabama; and issues related to the establishment of Marine Safety and Security Teams (MSST). The two A-76 initiatives began in September 2003.  One is for facilities engineering support and related services at the Coast Guard Academy.  The other is for similar services at Coast Guard Support Center Elizabeth City, North Carolina.  These activities provide for a competitive evaluation of whether to continue providing the studied services with government employees or through commercial contracting.  The study is conducted as a modified procurement under the Federal Acquisition Regulations.  These are among the first such studies conducted under the May 2003 revision to the OMB Circular.  The ESPC contracts involve provisions in which utility providers fund part of the cost of energy-efficiency improvements, and then share in the utility cost savings.  The MSST establishments raised novel issues of fiscal and contract law related to providing support for these new units, particularly with respect to finding and financing locations for their operations.  In addition, the branch provided advice to contracting officials on a wide variety of contract formation and administrations issues including solicitation development, validity of bids, evaluation of proposals, contract awards, protests, contract interpretation, contract claims, and procurement fraud.  The types of contracts include a wide range of supplies, services, and construction.

Claims and Litigation Branch.   The Claims and Litigation Branch adjudicated 889 claims.  Working closely with District Legal Offices to investigate alleged incidents and conducting skillful negotiations resulted in fair and equitable decisions, saving the United States the time and expense of litigating many issues.  The Branch collected $320,000 pursuing affirmative damage claims, returning approximately $100,000 to units that had expended unit funds repairing the damaged government property.  Our Emergency Response Claims Teams provided on site support at various Commands, assisting members who had sustained property damage from Hurricane Isabel and the major rolling power outage that affected several northeastern States.  The Teams adjudicated claims on site and insured expedited settlements, with most members receiving payment within 72 hours of the adjudication decision.  The Branch coordinated the Coast Guard’s response to assist a Coast Guard member and his family that were exposed to asbestos at their assigned government housing.  The Branch insured the member and his family received continuing medical monitoring and the maximum payment allowed by Federal regulations to replace all contaminated property.

Military Justice.  The Maintenance & Logistics Command Atlantic Legal Division currently has the largest contingent of Coast Guard judge advocates available to litigate military justice cases in the Coast Guard.  With seven full-time attorneys dedicated to the practice of criminal law, MLCA can handle the ever-increasing workload that military justice provides.  Of particular note, the past year was primarily devoted to accomplishing two goals: training more judge advocates in military justice, and significantly reducing post-trial processing times.  Compared to 2002, where one attorney was assigned to joint duty with the Navy at Trial Service Office East and two attorneys were assigned to the Navy Legal Services Offices Mid-Atlantic, 2003/2004 saw six attorneys assigned to the TSO/NLSO, with tours ranging from 90 days to a full year.

The second goal, to reduce post-trial processing times to less than 120 days, was met this past year in 100% of trials conducted in 2003/2004.  Under TJAG policy, all post-trial paperwork should be completed within 120 days of the date of trial.  Often the process was conducted in a linear fashion, which caused unnecessary delays.  By parallel processing the record of trial authentication, draft RCM 1106 or 1112 advice, MLCA was able to turn around authenticated records of trial for Convening Authority review and action in as little as 100 days.   

General Law Branch.  The General Law Branch continues to provide MLCA and certain COMDT units with legal support in the areas of property law, both real and personal, environmental law, fiscal law, military and civilian personnel law, federal admin law, ethics, legal assistance and the FOIA/Privacy Act.  The MLCA ethics program has made significant strides this past year due to: 1) the “marketing” of ethics services through presentations; 2) the provision of written opinions vice “telephonic opinions;” 3) improved product quality assurance; 4) consistency generated by having the same branch providing ethics support for multiple commands in our AOR.   Where a lawyer had performed the ethics work as a collateral duty, it is now a full time job.  
The Branch played a pivotal role in the development and implementation of the RESCUE 21 and PAWSS Programs and continued to expedite the disposals of dozens of properties, including Governors Island and a number of other historic properties.  The Branch provided the legal support for the implementation of the Representational Facility Program and prevented challenges to the navigational servitude in Florida by forcing changes to enforcement of state laws.  The Branch responded to several “high visibility” requests, including those concerning the T/V BOW MARINER and listings of designated waterfront facilities under the Maritime Transportation Security Act of 2002.  The latter led to our involvement with COMDT (G-LRA) in the dissemination of policy guidance throughout the Coast Guard on the proper safeguarding of this type of information.  

On the environmental law front, the Branch triggered much needed agency-wide review of USCG compliance with the CZMA and CERCLA 120(h).  Legal Assistance was greatly expanded both in the type of assistance provided and the number of clients served, and on-site legal assistance was provided to both ashore units and cutters.  The Branch’s 2003 VITA clinics prepared over 340 tax returns, resulting in over $514,000 in tax refunds, and saved the clients more than $40,000 in preparation fees.  In addition, the General Law Branch maintains the most useful and active MLCA (l) website, continually updating and adding new features, including PowerPoint presentations, forms for client use and other useful information.  General Law created the “Legal Advisories” concept where we send short, concise summaries of legal issues with MLCA-wide (and USCG-wide) implications to offices throughout the MLCA.  

Operational Law Branch.  The Operational Law Branch is co-located with the Coast Guard Atlantic Area and Fifth District Commanders.  This branch continues to play a critical role in preparing Coast Guard forces deploying overseas in support of Operations Iraqi Freedom and Secure Tomorrow (Haiti). They have provided pre-deployment briefs to hundreds of members deploying to Coast Guard Patrol Forces Southwest Asia (PATFORSWA), as well as the Maritime Component Commander staff working for CJTF-Haiti.  In addition to Rules of Engagement briefs, this staff provided just-in-time legal assistance services through the drafting of wills, powers of attorney and other general legal assistance advice.  A member of this branch deployed with the Coast Guard Maritime Component Commander working for the Commander, JTF Haiti.  He worked closely with the CJTF Staff Judge Advocate and for several weeks acted as the SJA for Marine Air Ground Task Force 8.  An alumnus from this branch was also selected to be Executive Officer of PATFORSWA.  On the domestic front, this branch was the principal legal advisor on the high visibility T/V BOW MARINER investigation. They addressed the complex jurisdictional and witness issues arising from the joint Coast Guard and Singapore casualty investigation into the explosion and sinking of this foreign flag tank vessel in international waters with 21 lives lost.  The U.S. Government response to this high visibility casualty required an extensive interagency effort and international negotiations.

· The Coast Guard Academy 

Coast Guard legal support in the field is not limited to supporting Coast Guard operations.  Our largest support legal staff is located at the United States Coast Guard Academy in New London, CT.  Coast Guard attorneys are assigned to the Academy in two capacities- first they staff a legal office which provides a range of legal services and advice to nearly all Academy elements.  Secondly, three Coast Guard attorneys serve on the Academy faculty where they teach a number of undergraduate law courses as part of the cadet curriculum.

 The Coast Guard Academy has three attorneys assigned as instructors in the Humanities Department at the Coast Guard Academy.  These attorneys teach two “core” courses (Criminal Justice and Maritime Law Enforcement) and two electives (International Law and Constitutional Law).  In addition, the instructors have an opportunity to interact with cadets in a variety of non-classroom settings, e.g. as writing center tutors; as sailing or leadership instructors during the cadets’ summer training program; as academic advisors; and as faculty advisors to cadet social and professional societies.  

During the last year Academy law instructors provided legal instruction to 450 cadets in the core courses, Criminal Justice and Maritime Law Enforcement.  In addition, approximately 25 cadets chose to expand their legal education by taking either the upper-level International Law or Constitutional Law elective.  The Criminal Justice course was significantly revamped this year; improvements consisted of, among other things, a new instructor-written text, which is being published by McGraw Hill, and also the incorporation of a mock trial scenario as the “capstone” event of the course.  In addition, a Cadet Law Society, dedicated to fostering and developing an interest in the study of law and the Coast Guard legal program, was inaugurated in the fall of 2003.  This 60-member strong society sponsored a variety of guest speakers, including The Judge Advocate General, and witnessed a federal trial during a visit to the U. S. Attorney’s office in New Haven.  The Society anticipates fielding a mock trial team to compete against other colleges beginning this fall.  

Finally, for the second year in a row, students from the Academy’s International Law class submitted the winning paper in a Law of Armed Conflict writing competition that involved teams from all the other service academies and the Canadian Military Academy.  Three cadets from the International Law Class also competed against teams from service academies around the world at the International Law of Armed Conflict competition in San Remo, Italy.

This spring, the law section sponsored the first Academy visit by the Court of Appeals for the Armed Forces in six years.  The justices of the court heard live oral arguments before an audience of cadets and visiting dignitaries regarding the overseas applicability of a federal statute that criminalizes the possession and distribution of child pornography.  This statute was used to prosecute an Army enlisted member who committed the proscribed conduct while stationed in Germany.  The hearing was preceded and followed by receptions at which the judges were able to meet with and interact one-on-one with cadets, officer candidates, and faculty members.  In addition to the hearing itself, court members volunteered to teach the Criminal Justice, Maritime Law Enforcement, and Constitutional Law courses during their visit.  The court’s visit was extremely well received, and was an exceptional means of highlighting and reinforcing legal concepts that the cadets are exposed to in their legal courses.

PAGE  
26

_1150700364.bin

