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COAST GUARD COVIVANDANT  ANNOUNCES
VESSEL FI NANCI AL RESPONSI Bl LI TY RULE

Adm ral Robert E. Kranek, the Commandant of the U.S. Coast

Guard, announced the issuance of the long-awaited Certificate of
Fi nanci al Responsibility (COFR) rule, which specifies what types
of evidence vessel owners and operators nust submt to the Coast
Guard to denonstrate the ability to pay damages and renova

costs in the event of oil or hazardous substance spills. The
COFR rul e inplenments portions of the Ol Pollution Act of 1990
(OPA 90) and the Conprehensive Environnental Response,
Conmpensation and Liability Act (Superfund), both of which
requi re vessel owneZ8 and operators to present "evidence of
financial responsibility" of their ability to pay up to the
l[imts specified in each | aw. OPA 90, which concerns di scharges
of oil, was enacted partly in response to the EKKON VALDEZ
incident. Superfund deals with releases of hazardous substances
other than oil. This rule was approved by the Secretary of
Transportation and the Ofice of Managenent and Budget.

The adm ni strative process of devel oping the COFR rul e has been
carefully watched and commented on by international shipping

i nterests, who have voiced concern over the financial
responsibility and liability aspects of OPA 90. The new
financial responsibility requirenments draw heavily fromthe
origi nal Septenber 1991 rul emaki ng proposal, but the Coast Guard
has made a nunber of technical and inplenentation schedul e
changes in response to industry comments. Shi powners and
operators will be allowed to denonstrate financi al

responsi bility through types of self-insurance that require
tangi bl e assets, as well as insurance guaranties and surety bond
guaranties. However, the Coast Guard has not adopted various
maritime industry proposals to allow the use of nmenbership in
shi powner associ ations (known as P61 C ubs) as self-insurance

wi t hout tangi bl e assets.

Several shipowners' organizations proposed the creation of a
Mandat ory Excess Insurance Facility (MElIF), which would provide
high levels of liability coverage as wel|l as serve as a
guarantor for the purpose of providing COFR coverage. This
proposal was not accepted by the Coast Guard because it would
requi re substantial |egislation. However, even though it



involves primarily non-COFR-rel ated i ssues, Admral Kranek has
recomendedt hat the concept be further considered as a neans of
addr essi ng shi powners' concerns about their inability to
purchase nulti-billion dollar levels of oil pollution liability
coverage in the commercial market. That anount of insurance far
exceeds any COFR-rel ated financial responsibility requirenents.

| nsurers and ot her providers of financial responsibility (called
guarantors) wll be sub5ect to direct action fromclaimants, as
provided in OPA 90. However, the rule restates and reinforces
OPA 90's provision that a guarantor's liability under direct
action is strictly limted to the anount of the guaranty
provided. A guarantor is, by law, not subject to unlimted
liability.

The Coast Guard al so prepared a final Regulatory |npact Analysis
(RIA). The RIA concludes that the rule will not cause severe
econom ¢ di sruption (a "train-weck"). Even if shipownars
continue to prohibit their PA@ Cubs fromproviding the OPA 90
financial responsibility guaranties, commercial sources say they
wi || make the guaranties avail abl e.

Al t hough the rule is effective upon publication, the Coast Guard
is allowing 90 days for comrents, particularly on the changes
made from the Septenber 1991 proposal. After review ng al
coment s and naki ng necessary changes, the Coast Guard w |
publish a final rule.

An i nplementation schedule that allows a non-disruptive
transition to conpliance with the new rul e has been provided.

Sel f-propell ed tank vessels generally will be the first category
of vessels required to conply with the new rule, by Decenber 28,
1994. Tank barges nmust be in conpliance by July 1, 1995. Non-
tank vessels nmust conply when their existing COFRs expire,

begi nni ng Decenber 28, 1994.

Further questions concerning vessel financial responsibility may
be directed to the Coast Guard's National Pollution Funds Center
at (703)235-47009.
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