DIPCON DELEGATION REPORT

DIPLOMATIC CONFERENCE ON BALLAST WATER MANAGEMENT FOR SHIPS

9-13 FEBRUARY 2004

1. SUMMARY

THE IMO CONVENED A CONFERENCE TO FINALIZE AND ADOPT THE INTERNATIONAL CONVENTION FOR THE CONTROL AND MANAGEMENT OF SHIPS' BALLAST WATER AND SEDIMENTS ON FEBRUARY 9-13, 2004.  THE CONFERENCE WAS ATTENDED BY DELEGATES FROM 74 STATES, ONE ASSOCIATE MEMBER, TWO INTERGOVERNMENTAL ORGANIZATIONS AND 18 NON GOVERNMENTAL ORGANIZATIONS. THE CONFERENCE ELECTED THE FOLLOWING OFFICERS: MR. DANIEL T. JOSEPH (INDIA) AS CONFERENCE PRESIDENT, MR. MICHAEL HUNTER

(UNITED KINGDOM) AS CHAIRMAN OF THE COMMITTEE OF THE WHOLE, CAPT FREDERICK KENNEY (UNITED STATES) AS CHAIRMAN OF THE DRAFTING COMMITTEE AND CAPT BENITO PULIDO (VENEZUELA) AS CHAIRMAN OF THE CREDENTIALS COMMITTEE.  THE CONFERENCE ADOPTED THE CONVENTION TEXT AS WELL AS FOUR CONFERENCE RESOLUTIONS.  MAJOR OBJECTIVES ACHIEVED BY THE U.S. INCLUDE:

A. 

RETENTION OF THE SOVEREIGN RIGHT OF A PARTY TO IMPOSE

MORE STRINGENT MEASURES, THAN THE MEASURES IN THE CONVENTION, CONSISTENT WITH INTERNATIONAL LAW;

B. IMPLEMENTATION OF THE BALLAST WATER DISCHARGE STANDARD ON A SCHEDULE OF FIXED DATES, BEGINNING IN 2009;

C. PHASING OUT OF THE PRACTICE OF BALLAST WATER EXCHANGE;

D. RETENTION OF THE ABILITY OF THE PORT STATE TO CONDUCT BALLAST WATER SAMPLING FOR THE PURPOSE OF EVALUATING COMPLIANCE; AND

E. 

PROVISIONS FOR THE EXPERIMENTAL TESTING OF PROTOTYPE BALLAST WATER TREATEMENT SYSTEMS ON OPERATING VESSELS. THE BALLAST WATER DISCHARGE STANDARD ADOPTED AT THE CONFERENCE WAS NOT THE STRINGENT STANDARD PROPOSED BY THE U.S.  HOWEVER, THE STANDARD ADOPTED WILL STILL EXCEED THE CAPABILITIES OF CURRENT TECHNOLOGY AND WHEN MET, WOULD REDUCE THE NUMBER OF INVASIONS VIA BALLAST WATER (BW). THE CONFERENCE AGREED TO ENTRY INTO FORCE PROVISIONS OF A MINIMUM OF 30 COUNTRIES REPRESENTING A MINIMUM OF 35 PERCENT OF THE TONNAGE OF THE WORLD FLEET.

END SUMMARY

2. 

MORE STINGENT MEASURES. THE HIGHEST PRIORITY OF THE USDEL ON ENTERING THE NEGOTIATION WAS TO ENSURE THE CONVENTION EXPRESSLY RECOGNIZED THE RIGHTS OF PARTIES TO IMPOSE MORE STRINGENT MEASURES, CONSISTENT WITH INTERNATIONAL LAW, THAN THOSE IN THE CONVENTION. SEVERAL DELEGATIONS WERE WILLING TO ACCEPT THIS, BUT ONLY WITH IMO APPROVAL OF ANY SUCH MEASURES. THE U.S. AND U.K. LED EFFORTS TO DEVELOP AN ACCEPTABLE COMPROMISE, WHEREBY THE CONVENTION RECOGNIZES THE RIGHTS OF PARTIES TO IMPOSE ADDITIONAL MEASURES AND REQUIRE IMO APPROVAL ONLY TO THE EXTENT REQUIRED BY CUSTOMARY INTERNATIONAL LAW AS REFLECTED IN THE UN CONVENTION ON THE LAW OF THE SEA.

3. 

FIXED IMPLEMENTATION DATES. CONSISTENT WITH THE U.S. POSITION, THE CONFERENCE AGREED TO SET FIXED DATES FOR SHIPS' COMPLIANCE WITH BW DISCHARGE STANDARDS.  THE APPLICABILITY OF THE DISCHARGE STANDARD FOR SHIPS IS BETWEEN 2009 AND 2016, WITH APPLICABILITY STAGGERED BASED ON THE SHIPS' BW CAPACITY AND DATE OF CONSTRUCTION. THE U.S. POSITION OF FIXED DATES VERSUS COMPLIANCE DATES TIED TO CONVENTION ENTRY-INTO-FORCE, PROVIDE CERTAINTY TO SHIPPING AND BW TREATMENT INDUSTRIES ENCOURAGING NECESSARY INVESTMENT IN TECHNOLOGY DEVELOPMENT.

4. 

PHASE OUT OF BALLAST WATER EXCHANGE. THE USDEL SUCCEEDED IN ENSURING THE CONVENTION REQUIRES ALL SHIPS TO DISCHARGE BW THAT MEETS A DISCHARGE PERFORMANCE STANDARD BY 2016.

5. 

SAMPLING.  THE CONVENTION ADOPTED INCLUDES A PROVISION WHICH ALLOWS SAMPLING OF BW DISCHARGES BY PORT STATES TO ENSURE COMPLIANCE WITH THE CONVENTION, BEYOND JUST THE PRESENCE OF THE BW CERTIFICATE AND RECORD BOOK. THE PROVISION IS NOT DEPENDENT ON THE PRESENCE OF CLEAR GROUNDS FOR THE EXAMINATION.

6. 

EXPERIMENTAL TREATMENT SYSTEMS. THE CONFERENCE ALSO AGREED ON PROVISIONS FOR ACCOMMODATION OF PROTOTYPE SYSTEMS INSTALLED ON SHIPS FOR THE PURPOSE OF EXPERIMENTALLY TESTING TREATMENT EFFICIENCY AND SYSTEM PERFORMANCE UNDER SHIPBOARD OPERATING CONDITIONS. THE PROVISION PROVIDES FOR FIVE YEARS OF RELIEF FROM THE BW DISCHARGE STANDARD TO SHIPOWNERS WHO INSTALL AND EVALUATE PROMISING TREATMENT TECHNOLOGIES. HOWEVER, THE CONVENTION DOES NOT REQUIRE PORT STATE APPROVAL OF EXPERIMENTAL TREATMENT SYSTEMS WHICH IS OF CONCERN TO THE U.S.

7. 

BW DISCHARGE STANDARD.  THE CONFERENCE AGREED TO A SET OF

QUANTITATIVE STANDARDS FOR CONCENTRATIONS OF ORGANISMS IN BW

DISCHARGED BY SHIPS. THE STANDARDS ARE EXPRESSED AS LESS THAN 10 VIABLE ORGANISMS PER CUBIC METER OF BW, GREATER THAN 50 MICRONS AND LESS THAN 10 ORGANISMS PER MILLILITER BETWEEN 10 AND 50 MICRONS. SPECIFIC COUNTS FOR VARIOUS PATHOGENS ALIGN ROUGHLY WITH EUROPEAN CONTACT WATER STANDARDS. WHILE DIPLOMATIC CONFERENCE ON BALLAST WATER MANAGEMENT FOR SHIPS, LONDON, 9-13 FEBRUARY 2004 DISCHARGE STANDARDS AGREED TO ARE NOT AS STRINGENT AS DESIRED BY THE U.S. THEY DO EXCEED THE CAPABILITIES OF PROTOTYPE BW TREATMENT SYSTEMS CURRENTLY BEING EVALUATED AND THEREFORE PRESENT A TARGET TO CHALLENGE BW TREATMENT TECHNOLOGY DEVELOPMENT.

8. 

OTHER ISSUES WITHIN THE CONVENTION.

A. 

THE CONFERENCE ADOPTED A NETHERLANDS PROPOSAL FOR IMO APPROVAL FOR ALL SYSTEMS UTILIZING CHEMICALS, BIOCIDES OR ORGANISMS. THE USDEL DID NOT SUPPORT THE INCLUSION OF THIS TEXT MAINLY BECAUSE MANY SYSTEMS EMPLOYED TO TREAT BW WILL LIKELY USE AN `ACTIVE SUBSTANCE' THAT INCLUDES CHEMICALS, BIOCIDES OR ORGANISMS AND OBTAINING IMO APPROVAL FOR EACH WILL DELAY THEIR AVAILABILITY FOR INSTALLATION ON SHIPS.

B. 

WITH RESPECT TO BW EXCHANGE IN CASES WHERE BW EXCHANGE

COULD NOT BE CONDUCTED MORE THAN 200 MILES FROM SHORE, THE USDEL SUCCEEDED IN THE INCLUSION OF REQUIREMENTS TO LIMIT BW EXCHANGE TO NO CLOSER THAN 50 NAUTICAL MILES FROM THE NEAREST LAND AND 200 METERS IN DEPTH OR IN SPECIFIC AREAS AS DESIGNATED BY THE PORT STATE.

C. 

THE CONVENTION ALSO CONTAINS A PROVISION ON PARTIES' OBLIGATION TO DEVELOP NATIONAL POLICIES FOR BW MANAGEMENT IN THEIR PORTS.  THE TEXT INCLUDES THE LANGUAGE, `WITH DUE REGARD TO ITS PARTICULAR CONDITIONS AND CAPABILITIES.' THIS LANGUAGE RAISES SOME CONCERN THAT IT CREATES DIFFERENTIATED RESPONSIBILITIES WITH RESPECT TO THE TREATY.

9. 

ENTRY INTO FORCE: AFTER CONSIDERABLE DEBATE AND A SPECIAL HEADS OF DELEGATION MEETING, THE CONFERENCE AGREED THAT ENTRY INTO FORCE PROVISIONS SHOULD BE A MINIMUM OF 30 COUNTRIES REPRESENTING A MINIMUM OF 35 PERCENT OF THE TONNAGE OF THE WORLD FLEET. THIS 35 PERCENT TONNAGE FIGURE WAS ACHIEVED AFTER A VOTE IN WHICH A MAJORITY FAVORED 35 PERCENT OVER 40 PERCENT.

10.    CONFERENCE RESOLUTIONS. THE CONFERENCE ADOPTED 4 CONFERENCE RESOLUTIONS: FUTURE WORK PERTAINING TO THE CONVENTION,  THE USE OF DECISION MAKING TOOLS WHEN REVIEWING THE STANDARD, TECHNICAL COOPERATION AND ASSITANCE, AND THE REVIEW OF THE ANNEX TO THE CONVENTION.

11. 
FUTURE WORK. THE U.S. WILL EVALUATE, THROUGH THE EXECUTIVE BRANCH INTERAGENCY PROCESS TO DETERMINE THE NEXT STEPS WITH RESPECT TO RATIFICATION OF THIS INSTRUMENT.

