AFS CONFERENCE DELEGATION REPORT
U.S. DELEGATION REPORT ON THE INTERNATIONAL CONFERENCE ON THE CONTROL OF HARMFUL ANTI-FOULING SYSTEMS ON SHIPS, INTERNATIONAL MARITIME ORGANIZATION (IMO), 1-5 OCTOBER 2001

1. SUMMARY. AN INTERNATIONAL CONFERENCE WAS HELD AT IMO HEADQUARTERS IN LONDON FROM 1-5 OCTOBER 2001 TO ADOPT THE INTERNATIONAL CONVENTION ON THE CONTROL OF HARMFUL ANTI-FOULING SYSTEMS ON SHIPS (CONVENTION). THE CONVENTION BANSTHE APPLICATION OF TRIBUTYLTIN (TBT) ON OR AFTER 1 JANUARY 2003, WITH A REQUIREMENT TO REMOVE OR OVER COAT TBT ANTI-FOULING SYSTEMS BY 1 JANUARY 2008. THE TREATY ALSO ESTABLISHES A DETAILED AND SCIENTIFIC BASED FRAMEWORK FOR CONSIDERING INTERNATIONAL RESTRICTIONS ON ANTIFOULING SYSTEMS THAT MAY PROVE HARMFUL IN THE FUTURE. THE UNITED STATES PLAYED A LEADING ROLE IN DEVELOPMENT OF THE TREATY AND IT IS ANTICIPATED THAT THE ADMINISTRATION WILL MOVE QUICKLY TO SEEK THE ADVICE AND CONSENT OF THE SENATE FOR U.S. RATIFICATION. THE TREATY WILL ENTER INTO FORCE ONE YEAR AFTER 25 STATES PROVIDE RATIFICATION WITH AT LEAST 25 PERCENT OF THE WORLD TONNAGE. THE CONFERENCE WAS ATTENDED BY DELEGATIONS FROM 72 STATES, ONE ASSOCIATE MEMBER, TWO INTERGOVERNMENTAL ORGANIZATIONS AND 23 NON-GOVERNMENTAL ORGANIZATIONS. CAPT ZERNOTT (CHILE) WAS ELECTED PRESIDENT OF THE CONFERENCE AND MR. JULIAN (AUSTRALIA) WAS ELECTED CHAIRMAN OF THE CONFERENCE'S COMMITTEE OF THE WHOLE. THE CONFERENCE WORKING GROUP WAS CHAIRED BY MR. WOOD-THOMAS (UNITED STATES) AND THE CONFERENCE DRAFTING GROUP WAS LEAD BY MR. BURGEL (NETHERLANDS).

2. BACKGROUND. INTERNATIONAL DISCUSSIONS CONCERNING THE ENVIRONMENTAL PROBLEMS ASSOCIATED WITH TBT BEGAN AT THE IMO IN THE EARLY 1990S. FOLLOWING YEARS OF DEBATE AND DISCUSSION, THE IMO MEMBER STATES AGREED IN 1998 TO BEGIN DEVELOPMENT OF A GLOBAL TREATY ADDRESSING HARMFUL ANTIFOULING SYSTEMS. THE MARINE ENVIRONMENT PROTECTION COMMITTEE (MEPC) SUBSEQUENTLY DEVELOPED A DRAFT TREATY TEXT. A NUMBER OF CRITICAL ISSUES WERE RESOLVED AT THE FINAL DIPLOMATIC CONFERENCE.

3. KEY ISSUES/DECISIONS TAKEN AT THE CONFERENCE.

A. ENTRY-INTO-FORCE PROVISION. ALTHOUGH THE U.S. PROPOSAL TO ESTABLISH ENTRY INTO FORCE (EIF) CONDITIONS BASED ON A RANGE OF 25 TO 35 COUNTRIES AND NO TONNAGE DID NOT PREVAIL, THE COMBINED EFFORTS OF THE US, AUSTRALIA, JAPAN, AND EUROPE WERE SUCCESSFUL IN SHAPING THE OUTCOME. ULTIMATELY, THE CONFERENCE REACHED AGREEMENT ON AN EIF PROVISION REQUIRING 25 STATES THAT HAVE AT LEAST 25 PERCENT OF THE WORLD MERCHANT SHIPPING TONNAGE. BASED ON AN ASSESSMENT OF THOSE STATES MOST LIKELY TO JOIN THE CONVENTION IT IS EXPECTED THAT EIF OF THE TREATY WILL OCCUR UPONRATIFICATION OF THE 25TH STATE, AND THAT THE TONNAGE FACTOR WILL BE OF NEGLIGIBLE IMPORT. THIS SCENARIO IS A DISTINCT IMPROVEMENT, AND STANDS IN STARK CONTRAST, TO THE PREVIOUS STANDARD IMO FORMULATION OF 15 COUNTRIES REPRESENTING 50 PERCENT OF THE WORLD'S TONNAGE. UNDER THE PREVIOUS FORMULA, IN ONE INSTANCE, AN IMO INSTRUMENT HAS BEEN RATIFIED BY 78 COUNTRIES BUT STILL HAS NOT ACHIEVED THE 50 PERCENT. THE 25 PERCENT FIGURE SHOULD BE MUCH EASIER TO ATTAIN.

B. PRECAUTIONARY LANGUAGE. EXTENSIVE DISCUSSIONS WITH THE EU MEMBER STATES AND OTHER IMO MEMBERS RESULTED IN TREATY TEXT THAT WAS ACCEPTABLE TO ALL GOVERNMENTS. US NEGOTIATING OBJECTIVES WERE FULLY MET AS THE LANGUAGE ADOPTED WAS OPERATIONALLY IDENTICAL TO THE PRECAUTIONARY APPROACH SET FORTH IN PRINCIPLE 15 OF THE RIO DECLARATION ON ENVIRONMENT AND DEVELOPMENT.

C. EFFECTIVE DATES OF THE PROHIBITION. THE TREATY PROHIBITS THE APPLICATION OF TBT ON OR AFTER 1 JANUARY 2003. AS OF 1 JANUARY 2008, ORGANOTIN-BASED ANTIFOULING SYSTEMS MUST BE REMOVED OR OVER COATED WITH A SEALERCOAT. RECOGNIZING THAT THE CONVENTION IS UNLIKELY TO EIF BY 2003, THE U.S., EU AND VARIOUS INDUSTRY GROUPS SUCCESSFULLY ARGUED THAT THE EFFECTIVE DATES SHOULD NOT BE DIRECTLY TIED TO EIF.

D. REMOVAL/SEALER. DESPITE ARGUMENTS BY THE U.S. AND EU THAT COMPLETE REMOVAL WOULD EASE COMPLIANCE EFFORTS, A DECISION WAS TAKEN BY THE CONFERENCE THAT SHIP OWNERS COULD ELECT TO EITHER REMOVE ORGANOTIN-BASED COATINGS BY 2008 OR OVER COAT NON-COMPLIANT COATINGS WITH A SEALER. (FYI, SEALER IS DEFINED AS A COATING THAT FORMS A BARRIER TO PREVENT LEACHING FROM THE UNDERLYING NON-COMPLIANT ANTI-FOULING SYSTEMS.)

E. AMENDMENT PROCEDURES. THE U.S. WAS SUCCESSFUL IN INCLUDING A PROVISION THAT ALLOWS A PARTY TO DECLARE WHEN DEPOSITING ITS INSTRUMENT OF RATIFICATION THAT AMENDMENTS TO ANNEX 1 (NEW CONTROL MEASURES) WILL REQUIRE EXPLICIT NOTIFICATION OF ACCEPTANCE.

F. DAMAGE CLAUSE. THE U.S. AND NUMEROUS OTHER COUNTRIES SUCCESSFULLY BLOCKED A SPECIFIC DAMAGE LIABILITY PROVISION FOR PORT STATE ENFORCEMENT AND INSPECTION ACTIVITIES THAT CONFERENCE ON THE CONTROL OF HARMFUL ANTI-FOULING SYSTEMS ON SHIPS, INTERNATIONAL MARITIME ORGANIZATION (IMO), 1-5 OCTOBER 2001. WOULD HAVE SET A TROUBLING PRECEDENT IN AN IMO INSTRUMENT.

G. ENFORCEMENT OF THE TREATY. BRAZIL CHAMPIONED VARIOUS PROPOSALS THAT WOULD HAVE EXEMPTED NUMEROUS VESSELS FROM THE TREATY AND SERIOUSLY UNDERMINED INSPECTION AND ENFORCEMENT EFFORTS. THESE EFFORTS TO COMPROMISE THE TEXT FAILED AND THE TREATY EFFECTIVELY ESTABLISHES A NEW AND UNAMBIGUOUS STANDARD FOR INSPECTION OF VESSELS.

4. FUTURE ACTIONS. A PUBLIC MEETING WILL BE SCHEDULED TO ANNOUNCE THE RESULTS OF THE CONFERENCE AS WELL AS EFFORTS TO BEGIN PREPARATION OF A U.S. RATIFICATION PACKAGE FOR TRANSMITTAL TO THE SENATE.

5. U.S. DELEGATION COMMENT: THE SUCCESS OF THE U.S. AT THIS CONFERENCE WAS ATTRIBUTABLE TO EXTENSIVE PREPARATION, IN DEPTH TECHNICAL KNOWLEDGE, NEGOTIATING SKILLS, AND SOLID INTERAGENCY TEAMWORK BOTH PRIOR TO AND DURING THE CONFERENCE. THE U.S. DELEGATION WAS UNANIMOUSLY OF THE OPINION THAT THE USG SHOULD SEEK THE ADVICE AND CONSENT OF THE SENATE TO RATIFY THIS TREATY. CONTINUED INTERAGENCY COORDINATION WILL BE NECESSARY.

