I N THE MATTER OF MERCHANT MARI NER S DOCUMENT
AND ALL OTHER SEAMAN S DOCUVMENTS
| ssued to: Edward L. HAYNI E, Z-850936

DECI SI ON OF THE COVIVANDANT
UNI TED STATES COAST GUARD

9
Edward L. HAYN E
This review is had under the provisions of 46 CFR 137. 35.

On 19 April 1966, an Exam ner at San Francisco, Calif.,
entered an order, after a hearing in absentia, suspending all
docunents of the Person Charged for a period of two nonths. The
suspension was not to be effective "provided no charge under Title
46 U. S. Code, Section 239, as anended, is proved against himfor
acts conmmtted within six (6) nonths fromthe date of service upon
hi m of this Decision and Order."

Thi s Decision was served on the Person Charged on 14 Decenber
1967.

On 18 Decenber 1967, a hearing was commenced at Port snout h,
Virginia, the basis for which was an act commtted on 1 Novenber
1967. On 18 Decenber the Portsnmouth Exam ner entered an order
suspendi ng the docunents of the Person Charged for four nonths.
The suspension for the first two nonths was made effective
i mredi atel y. The last two nonths were not to be effective
"provided no charge under R S. 4450, as anended (46 U. S. Code
239), is proved against Edward L. HAYNIE for acts comm tted during
the foregoing period of outright suspension or for acts commtted
within six (6) nmonths from the date of term nation of the said
foregoi ng outright suspension.”

The Exam ner specifically stated that he considered that there
had been a violation of the earlier-ordered probation, and that the
two nonths' outright suspension which he ordered was the suspension
i nposed by the earlier Exam ner.

The Person Charged surrendered his seaman's docunent on 18
Decenber 1967 in conpliance with the order

OPI NI ON



The m sconduct committed on 1 Novenber 1967 was not an act
"commtted within six (6) nonths fromthe date of service upon him
of this [the first] Decision and Oder." Such service was not
achieved until 14 Decenber 1967, and the probationary period did
not commence until that date.

It is not a violation of the probation ordered in this case to
have a charge "proved" against one within the specified tine. 1In
fact, the actual finding of proved m ght conme sone tine after the
peri od of probation had ended. The essence of violation is the
performance of an act of m sconduct.

There are several ways in which the Portsnouth Exam ner could
have taken the earlier order into consideration. Since the only
outright suspension cane as a result of a supposed violation of
probation which had not occurred, the entire suspension nust be
pl aced on probati on.

ORDER

The order of the Exam ner entered at Portsnmouth, Va., on 18
December 1967 is SET ASIDE and this new Oder is substituted
t her ef or;

The Merchant Mariner's Docunent and all other seaman's
docunents issued to Edward L. Hayni e, Z-850937-Dl, be suspended for
a period of four nonths; the suspension ordered shall not be
effective provided that no charge under R S. 4450 be proved agai nst
him for acts commtted within eight nonths of 18 Decenber 1967
shoul d such acts be proved, the four nonths' suspension ordered
pursuant to this order shall be | essened by the anmount of tine that
his Merchant Mariner's Docunent shall have remained in the custody
of the Coast CGuard as a result of the original order in this case.

W J. SMTH
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D. C, this 1st day of February 1968.
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