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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BOARD
at its office in Washington, D.C
on the 1th day of October, 1992
J. W KIME, Commandant, United States Coast QGuard,
V.
DAVI D ORTI Z, Appel | ant.
Docket ME-151
OPI NIl ON AND ORDER
The appel |l ant, by counsel, seeks Board review of a Decenber 3, 1991 decision
of the Commandant (Appeal No. 2533) affirmng the July 26, 1991 refusal of
Admi ni strative Law Judge Jerone C. Ditore to reopen the hearing in a proceeding in
which the law judge, after an evidentiary hearing on January 25, 1991, ordered the
revocation of appellant's nerchant mariner's docunent (No. 077-3802-Dl1).! The |aw
judge, by order dated February 12, 1991, had sustained a charge that appellant while
t he hol der of his document had been found to be a user of the drug cocaine. As we
find no error in the Commandant's decision, the appeal to the Board will be denied.
Under Coast Guard regul ations, a hearing may be reopened, assum ng a request

for such action is nmade within one year after

1Copi es of the decision of the | aw judge and the Commandant are attached.
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the law judge's decision, only if new evidence has been discovered or, in some

circunstances, where the seaman was unable to appear at his hearing.2 |In this case
t he appel l ant argues that the |law judge erred by not finding that appellant had
identified "newy discovered evidence" entitling himto a reopened hearing. W find
no error.?

The evi dence the appellant contends should have been found to be "newy
di scovered" is, in fact, evidence that was presented by the Coast Guard at
appellant's hearing. Specifically, appellant contends that a particular notation on

I nvestigating

2Section 5.601, 46 CFR Part 5, provides as follows:
"§ 5.601 Petition to reopen hearing.
(a) A respondent may petition to reopen the hearing on the basis of newy
di scovered evidence or on the basis of being unable to present evidence due to the
respondent's inability to appear at the hearing through no fault of the respondent
and due to circunstances beyond the respondent's control."

W also find no error in the |law judge's refusal to reopen the hearing on
the ground that appellant, who was present at the hearing on the charge against him
was not at that tine represented by counsel. Apart fromthe fact that no reason
appears for appellant's failure to raise any i ssue concerning the |law judge's
February 12, 1991 decision in an appeal he could have taken within 30 days to the
Commandant, much | ess any challenge to the voluntariness of his conceded wai ver of
counsel, the lack of counsel at a hearing is sinply not one of the two circunstances
the regul ation on reopening a hearing accepts as a sufficient basis for granting
such relief. Gven the availability of direct review for such issues by the
Commandant, appellant, who cites no precedent for any belief that the | aw judge had
sone authority outside of section 5.601 for ordering a rehearing, cannot now
reasonably argue that the | aw judge was required by |law to expand the regul ati on on
reopening to enbrace a matter appellant could have but did not raise pursuant to the
appeal procedure designed for that purpose
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Oficer Exhibit 1 (1.0 Exhibit 1), a Drug Testing Custody and Control Form

constitutes new evi dence because its neaning, which appellant asserts may be vita
to the validity of the entire docunent, was not brought out at the hearing.* The
contention is without merit. Appellant cites, and we perceive, no support for the
proposition that a party's belated realization of a possible objection to the

adm ssibility or validity of a docunent received into evidence transforms that
docunment, or the part of it that m ght have justified further inquiry or an

obj ection not when nade when the docunent was introduced, into new evidence.?®

Rat her, appellant, or, nore accurately, the counsel he apparently secured sone
nonths after the hearing, has sinply raised a question about the docunent that could
have been explored at the hearing at which time a ruling on any objection that m ght
have been pressed coul d have been obtained. |In any event, the appellant has not

persuaded us that the Conmmandant erred in

“The notation at issue is the handwitten, initialed work "error" which
appears to the right of a box in Step 6 of the formthat has been checked to
indicate that "[t]hese results are positive." No signature follows the entry.
However, in Step 7 of the forma physician's signature has been placed beneath a box
checked to indicate that his "determ nation/verification [of the |aboratory results
for the specinen identified by this forn] is positive." On its face, the error
appears to refer to no nore than the doctor's apparent mstake in marking the box in
Step 6 rather than the one in Step 7. Step 6 calls for conpletion by the
| aboratory, while Step 7 contenplates conpletion by the nedical review officer.

STypically, an objection not tinmely presented woul d be deened wai ved.
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sustaining the law judge's determ nation that a docunent already in evidence was not

"newl y di scovered evidence" under the regul ation.
ACCORDINGLY, IT IS ORDERED THAT:

The appel l ant's appeal is denied.

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART, and HAMVERSCHM DT, Menbers of
the Board, concurred in the above opinion and order.



