NTSB Order No.
EM 144

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 21st day of July, 1987
PAUL A. YOST, Commandant, United States Coast Guard,
V.

MARK DOUGHERTY and EDWARD C. MURPHY, Appell ants.

Dockets Me-121
and VE- 122

ORDER DENYI NG RECONSI DERATI ON

By Orders EM 140 and EM 139, served March 2, 1987, the Board
reversed decisions of the Vice Commandant affirm ng suspensi ons of
the appellant's nerchant mariner's licenses on charges of
negligence stenmng fromtheir operation of vessels that had struck
fi xed objects. The Board found in each case that notw t hstandi ng
the admralty law presunption of negligence an allision or
collision creates, the appellants had denonstrated the exercise of
reasonabl e care in the navigation of their respective vessels. The
Coast Quard has filed requests for reconsideration in each docket,
urging that the Board has applied an incorrect standard in
concl uding in these proceedi ngs that the presunption of negligence
had been overcone.! As we find no error in the Board' s decisions
in these cases, the requests for reconsideration will be denied.?

We have carefully considered the Coast Guard' s argunent that
the Board' s conclusions that appellants' evidence rebutted the

The Coast Guard has also petitioned for oral argunent on
its consideration requests. W think oral argunment unnecessary
as the | egal issues are adequately devel oped on the record and in
the pleadings. The petition for oral argunment is therefore
deni ed.

2The appel | ants, who are represented by the sanme counsel,
have filed a joint response opposing the requests for
reconsi deration as they involved a cormon | egal issue. For that
sanme reason we have determ ned to address both requests for
reconsideration in a single order.



presumption of negligence in these cases do not conport wth
admralty law decisions in the courts that purport to require a
party charged wth negligence to disprove fault where the
presunpti on has been established. |In our view, this argunent
essentially represents no nore than a di sagreenent with the Board's
judgment that the evidence these appellant's adduced did
denonstrate that they had done all the reasonable care required of
themin the circunstances.® For exanple, apart fromthe fact that
t he Coast @uard nakes no effort to suggest what additional show ng
to rebut the presunption should have been required of appellant
Dougherty, its insistence that appellant Mirphy shoul d have known
that an encounter with fog in the harbor would affect his ability
safely to navigate his tug and tow thereafter ignores the
uncontradi cted evidence that the harbor was clear of fog when
appel l ant Murphy entered it and set up his flotilla to take on an
addi tional barge. As a consequence, the presunption of negligence
arising from an allison that occurred in navigating after the
sudden onset of dense fog cannot relate back to the decision to
precede into the harbor.*

The Board is fully aware that in maritinme tort actions sone
courts treat the presunption of negligence relied upon by the Coast
GQuard in these cases as effectively shifting both the burden of
persuasi on and the burden of proof to the charged party.® However,

]3lnits reply to appellant Mirphy's appeal, the Coast Guard
asserted that to rebut the presunption "requires nothing nore
than [a show ng of] reasonable care.” Reply at 4.

“Thi s does not nean, of course, that the Coat Guard was not
free to draw the propriety of that decision into question with
evi dence that "given the weather conditions observed and forecast
for the day in question, appellant knew or should have known that
the fog in the area could obscure the river so quickly and
conpletely that he would not be able to navigate safely in the
event the fog noved in while a barge transfer operation was
underway" (Order EM 139 at 6). Evidence of that nature could
support a finding of negligence without regard to any subsequent
consequences, such as a collision with a fixed object, that m ght
result fromsuch a faulty judgnent.

°I't is far fromclear to us, however, how such courts, in
i nstances where disproving fault arguably involves nore than a
showi ng of the exercise of reasonable care, could discern whether
a party charged with negligence had disproved fault where the
charging party limted its affirmative proof to the facts
establishing the presunption, as the Coast Guard has done in
t hese proceedi ngs.
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these are not civil actions for damages in which under substantive
principles of admralty law a finding of negligence dictates
economc liability. They are, rather adm nistrative proceedi ngs
subject to the requirenments of the Adm nistrative Procedures Act,
a statute that in recognition of, inter alia, the inportance of
affording the individual certain rights when the governnent seeks
to abridge or curtail a valuable privilege, places the burden of
proof on the Coast CGuard as the proponent of a suspension order
(see 5 USC 8556(d)). When the Coast CGuard's charge against a
seaman is proved, it has the discretion to suspend or revoke his
| i cense or docunent where doing so would be in the interest of
pronoting safety at sea. See 46 USC §87701-7703.

These differences at the very |east would appear to counsel
agai nst exclusively reliance on expedi ent presunptions devel oped
for proceedings that are not intended to advance maritinme safety or
to protect the rights of nerchant mariners. In any event, we
continue to believe that the presunption should be rebuttable on a
showi ng of reasonable care in the circunstances. No alteration in
that belief is warranted because sone other, nore rigorous standard
m ght be applied in other foruns adjudicating different interests.

ACCORDI NGY, IT I S ORDERED THAT:
The requests for reconsideration are denied.
GOLDMVAN, Vice Chairman, LAUBER and NALL, Menbers of the Board

concurred in the above order. BURNETT, Chairman and KOLSTAD,
Menber, filed a dissenting statenent.



BURNETT, Chairman, dissenting:

In view of the inpact of our decisions in these cases on the
Coast QGuard's prosecution of charges of negligence agai nst seanen

under its suspension - revocation authority, | would grant its
request for oral argunent on the issues raised in the petition for
reconsideration. | dissent fromthe denial of that request.

Ji m Bur net t
Chai r man



Commandant vs. Dougherty and Murphy
Janmes L. Kol stad, Menber of the Board, Dissenting

| do not agree with ny colleagues in their decision to deny
the Coast CGuard the opportunity of reconsideration in these
I nst ances.

Wil e there seens to be no dispute with respect to the facts,
the majority is persuaded by the Coast CGuard's decision to omt the
| egal evidence to sustain the sanctions.

The poor quality of the Coast CGuard's |egal argunments is not
debatabl e. However, no reading of rules of the road or principles
of piloting can excuse the poor judgenent of these tugboat
captains, and it is inappropriate that they be returned to the
bri dge wi thout renedial sanction.

In ny opinion, a far nore appropriate response is to approve
the petition for reconsideration and to correspond with the
Commandant relative to the Board's insistence that in the future
nore adequate |egal evidence be included in the Coast CGuard's
argunents.

Safety in the inland waterways cannot be enhance by the
majority's decision in this case. For that reason, | vote to grant
the Coast CGuard its petition as requested.

Janes L. Kol st ad



