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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 20th day of August, 1985

JAMES S. CGRACEY, Conmmandant, United States Coast QGuard,
V.
PERRY STEPHEN MANN, Appel |l ant
Docket ME-107

CPI Nl ON AND ORDER

Appel l ant chall enges a June 12, 1984 decision of the Vice
Commandant (Appeal No. 2363) affirmng a three nonth suspension of
his mnmerchant mariner's |license (No. 16342) as ordered by
Adm ni strative Law Judge Charles J. Carroll, Jr. on July 8, 1982
follow ng an evidentiary hearing conpleted on July 7, 1981.! The
| aw judge had sustained a charge of m sconduct on finding proved
speci fications alleging that appellant on February 16 and 17, 1981
violated 46 USC 390c(a) by operating, as "captain" or nmaster, a
passenger-carrying vessel that did not hold a certificate of
i nspection issued by the Coast GQuard.? On appeal to the Board, the

1Copi es of the decisions of the Vice Commandant (acting by
del egation) and the | aw judge are attached.

2At the tinme of the voyages at issue in proceeding, 46 USC
390c(a) prohi bited t he operation or navi gati on of
passenger-carrying vessels that were certificated. 46 USC 390(b)
defined a "passenger-carrying vessel" as a vessel which, anong
other things, "carrie[d] nore that six passengers". A passenger
was defined in 46 USC 390(a) to include:

"every person carried on board a passenger-carrying vesse
ot her than-

(1) the owner or his representative;

(2) the master and the bona fide nenbers of the crew engaged
in the business of the vessel who have contributed no consideration
for their carriage and who are paid for their services;

(3) any enployee of the owner of the vessel engaged in the



appel l ant, by counsel, contends that the Coast Guard deci si on nust
be reversed because it, anong other things, is contrary to evi dence
establishing that no violation of the statute occurred.® For the
reasons di scussed bel ow, we agree that the suspension order cannot
be sust ai ned.

The vessel appellant operated on the relevant dates, the MV
CAPTAI N HORNBLOWER, had been chartered by a Chi cago conpany, Gorman
Publishing Co., hereinafter the "charterer"”, from Hornblower
Yachts, Inc., an entity engaged in the business of arranging
pl easure cruise charters for vessels it either owned or |eased and
who, for purposes of this opinion, wll be referred to as the
vessel owner.* The purpose of these charters was to provide dinner
cruises on the Bay for enployees of Gorman and busi ness associ ates
invited by Gorman who were attending a trade show in San

busi ness of the owner, except when the vessel is operating under a
bar eboat charter

(4) any enployee of the bareboat charterer of the vessel
engaged in the business of the bareboat charterer;

(5 any guest on board a vessel which is being used
exclusively for pleasure purposes who has not contributed any
consideration, directly or indirectly, for his carriage; or

(6) any person on board a vessel docunented and used for
t ug- boat or towboat service of fifty gross tons or nore who has not
contributed any consideration, directly or indirectly, for his
carriage."

The provisions of section 390 subsequently were repealed and
re-enacted, in somewhat different |anguage, in Title 46 United
States Code, section 2101, et seq. See 97 Stat. 604, 605 (August
26, 1983).

3The Coast @uard has filed a reply brief opposing the appeal.

“Hor nbl ower Yachts was the | essee of, and hol der of a purchase
option on, the MV CAPTAIN HORNBLOANER at the tine of the charters
involved herein and owned a sister vessel, the MV ADM RAL
HORNBL OVEER. The latter vessel is vertificated, and Hornbl ower
Yachts had, several nonths before the charges were filed agai nst
appellant, initiated efforts to have the MV CAPTAIN HORNBLOWER
issued a certificate of inspection. Although the record does not
di scl ose whether such a certificate had in fact been issued, it
does appear that the Coast Quard has determ ned that the vessel is
eligible for certification.
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Franci sco.® The Coast Quard and the appellant agree that if Gornman
was a dem se or bareboat charterer of the vessel, then the
partici pants on board were guests of Gorman and not "passengers”
within the nmeaning of 46 USC 390, and that the vessel was not
required to have a certificate of inspection. |f, on the other
hand, CGorman was not the dem see of the vessel, then, in the Coast
Guard's view at |east, those aboard, excluding appellant and the
crew, were passengers, and the vessel could not have been operated
lawful ly without a certificate of inspection.?®

Section 390 does not define the term bareboat or dem se
charter. Nevertheless, the termlong has been constructed by the
courts to describe the relationship created when a vessel owner has
“conpl etely and excl usively relinquish[ed] " possession, comand and
navigation'" of his vessel to another. See Guzman v. Pichirilo,
369 U.S. 698, 699 (1962), citing, anpong other cases, United States
v. Shea, 152 U S. 178 (1894). The Coast Guard's position in this
case essentially is that such a relinquishnment of control over the
vessel was not effectuated in this instance because, anong other
things, it was not intended, at I|east not by the charterer,
not wi t hst andi ng the unequi vocal |anguage to the contrary in the
witten charter agreenents, and, therefore, a valid bareboat
charter did not exist.” Further, the Coast Quard asserts that
"[s]ince [it] was not a party to the agreenent it should not be
bound by that agreenent in its enforcenment of the vessel inspection
laws "(Reply at 8).8 W find ourselves unable to accept the Coast

There were, respectively, 66 and 48 enpl oyees and guest of
Gorman on board on the two evenings at issue, none of whom were
charged for the cruises.

SAppel | ant contends that without regard to the validity of the
charter the participants qualified as guest wthin the nmeaning 46
USC 390(a)(5) since this was a pleasure cruise and they paid no
consi deration for the voyage.

"The charter agreenent for February 17, 1981, for exanple,
stated, inter alia, that "Charaterer shall, at its own cost and
expense, man, operate, victual, fuel, mintain and supply the
vessel. Omer retains no possession or control whatsoever during
the charter period." See C G Exh. 4. The February 16 agreenent
states, in this respect, that "[i]t is hereby nutually agreed that
full control and managenent of the vessel is hereby transferred to
the charterer for the term hereof.”

8Since the Coast Guard presunably never is a party to a
private charter agreenent its point in this connection is not
entirely clear to us. W acknow edge that there nay be instances
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Guard's view of the mater. We believe that absent proof that
appel I ant knew or reasonably should have known that the charterer
did not understand the nature of the agreenent it had executed and
that the owner did not intend to be bound thereby, the appellant
was entitled to rely on the agreenent as an arns-|length transaction
reflecting the signatories' intentions.® The record before us
reveal s no basis for any conclusion that the appellant, who did not
participate in negotiating or arranging the charters, had any
know edge that the parties m ght have envisioned sone rel ationship
not described by the charter agreenents. In these circunstances,
assum ng that the possibility that the charterer did not understand
of intend all of the legal consequences of the agreenment it
executed and that the owner did not intend to relinquish control of
his vessel affected the agreenents' validity as a bareboat charter,
appellant's license should be subject to a renedial sanction only
if the actual operation of the charters was inconsistent with a
genui ne bareboat transaction. W perceive no indication that it
was.

There is no evidence that during the termof the charter the
vessel owner in fact exercised or attenpted to exercise, either
personal ly or by constituting appellant an agent, the control over
the vessel that the charter agreenents purported to transfer
entirely to the charterer.® |In connection we recognize that the

in which the Coast CQuard may properly "l ook beyond" the terns of an
agreenent to ascertain its true character. At the sane tine,
however, the Coast Cuard's well-intentioned concern that the vessel
inspection |laws not be thwarted by purported charter agreenents
must in appropriate circunstances yield to congressional wll to
exenpt certain charters fromthe reach of those | aws.

°The Coast Quard does not argue that the witten charter
agreenents were thenselves in any was inadequate for purposes of
establishing a bareboat charter. W note in this respect that
"[n]o technical words are necessary to create a dem se. It is
enough that the |anguage used shows an intent to transfer the
possession, conmmand and control." United States v. Shea, supra,
152 U.S. 178, 14 S. . 519 (1984).

19The Coast Guard's reliance on precedent to the effect that
courts are reluctant to find a dem se where the purposes of the
charter can be acconplished wi thout such a transfer is m splaced.
Those cases largely involve the efforts of courts, in the context
of suits for damages assertedly caused by the unseaworthi ness of a
vessel, to discern the legal relationships between vessel owners
and those using their vessels where their witten agreenents, if
any, did not resolve the issue.
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charterer did not seek out appellant's services as master nor did
it pay him directly for his services. We recogni ze al so that
appel l ant frequently has been engaged as naster on vessels nade
avai l able for charter by Hornbl ower Yachts. W do not agree

however,wi th the Coast Quard's contention that these factors conpel
t he conclusion that appellant operated the charters on behal f of
t he owner. In the first place, it does not appear that the
charterer had no choice contractually in the matter of selecting a
master-or in howto pay for his services. Even if the charterer
had no choice, noreover, the fact that the owner offered the
position to appellant and subsequently paid himfromfunds received
from the charterer (whose invoice for the charters included
di screte anmounts for the services of a master and the crew) does
not establish control by the owner over the appellant during the
charters.' |In the second place, contrary to the Coast Cuard's
apparent view of the issue, the enploynent of the master "by the

owner is not fatal to the creation of a dem se charter..., for a
vessel can be dem sed conplete with captain if he is subject to the
orders of the dem se during the period of the demse." Gizman v.

Pichirilo, supra, 369 U S at 701. The Coast CGuard presented no
evi dence that appellant was subject to the order of anyone save the
charterer on the voyages in question.

In view of the foregoing we conclude that the evidence does
not establish that the appellant knew or should have known that
t hese voyages were not being operated as bareboat charters in
accordance with the witten agreenents that had been executed. !?
As a result, assum ng, arguendo, that the vessel was required to

We think it also of no consequence vis a vis the appellant,
at least, that the dinners for the cruises were furnished by a
caterer in which the vessel owner had a financial interest. There
was no showing that the charterer was not free to retain the
services of a different caterer.

12\l recogni ze that the appellant was aware that the Coast
Guard and the vessel owner were engaged in ongoing, protracted
di scussi ons on whether the charter agreenments the owner was using
pl aced the vessel beyond the reach of the inspection statute ant
that the Coast Guard on two occasions, including on February 16,
after the first of the two Gorman charters had been operated, had
expressed the view that they did not. Nevert hel ess, the issue
before us is not whether the Coast Guard is correct in its position
that valid bareboat charters were not created, but whether
appel l ant's operation of the CAPTAIN HORNBLONER was consistent with
the ternms of the charter agreenents that were valid on their face
and whet her he had know edge that the intent of the vessel owner
and the charterer was not reflected by the agreenents.
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have a certificate of inspection, an issue we do not reach, no
legitimate enforcenent interest would be served by a suspension of
appel lant's license for his operation of the uninspected vessel.?®®

ACCORDI NGY, IT IS ORDERED THAT:
1. Appellant's appeal is granted, and

2. The order suspending appellant's marine license is
reversed

GOLDMAN, Vice Chairman and BURSLEY, Menber of the Board,
concurred in the above opinion and order. BURNETT, Chairman, filed
a dissent.

Commandant v. Mann, Docket MEe-107

BURNETT, Chairman, dissenting:

| dissent fromthe magjority's decision not to hold appell ant
accountabl e for the operation of an uninspected vessel on the two
dates in issue. | think the circunstantial evidence, if not nore
that sufficient to establish that the appellant knew or shoul d have
known that valid bareboat charters had not been created between the
vessel owner and the charterer, should have at |east pronpted
appellant to inquire as to the bona fides of the relationship the
charter agreenents purported to establish. To the extent that such
an obligation may not generally be understood to exist by masters
engaged in simlar charter operations, an argunent could be nmade

that the sanction in the instant matter, if the Coast Guard's
charges were upheld, should be mnimal, perhaps no nore than an
adnoni tion. In any event, | would not allow this appellant to

avoid liability entirely in circunstances where he could have
easily ascertained the actual intent of the parties wth respect to
the control and managenent of the vessel during the charters.

Ji m Bur net t
Chai r man

BThe record denonstrates that at |east sone of the Coast Guar
personnel involved in the prosecution of this incident see the
exenption for bareboat charters as a "l oophole” in the inspection
| aws and believe that those small vessel owners who woul d avai
t hensel ves of the exenption should be cited. See Appellant's Exh.
A. If the Coast QGuard believes that there is a safety issue
involved in exenpting bareboat charters from the certification
requirenments, its resources should be directed to bringing about a
change in the inspection | aws.
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