NTSB Order No.
EM 114

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 31st day of August, 1984
JAMES S. CGRACEY, Conmmandant, United States Coast Cuard,
V.
JAMES N. ELLI OT, Appellant.
Docket No. MEe-105

ORDER GRANTI NG MOTI ON
TO DI SM SS

The Coast Guard has noved, by notion filed May 17, 1984, to
dismss this appeal for appellant's failure to file a tinely notice
of appeal under Rule 5 of our Rules of Procedure for Merchant
Marine Appeal s from Decisions of the Commandant, U. S. Coast Cuard
(46 CFR 825.5).1 No answer to the notion has been received.

The Commandant issued in his decision (Appeal No. 2331) in
this matter on Novenber 25, 1983, and it was served on appellant's
counsel on Decenber 1, 1983.2 Although due within 10 days of
servi ce of the Commandant's deci sion, the notice of appeal was not
filed until April 2, 1984, or over four nonths |ate under our

'Rul e 5(a) provides as follows:
"8825.5 Notice of appeal.

(a) A party nmay appeal from the Commandant's decision
sustaining an order of revocation, suspension, or denial of a
|icense, certificate, docunent or register in proceedi ngs describe
in 8825.1, by filing a notice of appeal with the Board within 10
days after service of the Commandant's deci sion upon the party or
hi s designated attorney. Upon good cause shown, the tine for
filing may be extended.™

2The Commandant's decision affirns an order of an
adm ni strative | aw judge revoki ng appellant's seaman's docunent for
m sconduct . The charge was based on his alleged assault and
battery with a knife on a fellow crewrenber while serving at sea as
an Abl e Bodi ed Seaman aboard the SS BUTTON GWN NNETT on March 5,
1982 in the vicinity of Jeddah, Saudi Arabi a.



rule.® 1t did not specify a reason for being filed out of tineg,
but did acknowl edge that it was |ate.

I n Commandant v. Sabowski, NTSB Order EM 102 (1983), we stated
t hat "good cause must be shown to justify excusing nonconpliance
with the rules of practice concerning the initiation of an appeal”
(1d. at 2). As it appears that good cause has not been shown for
the late filing of the notice of appeal in this proceeding, the
Coast CGuard's notion to dismss will be granted.

ACCORDI NGLY, I T IS ORDERED THAT:

1. The Coast Guard's notion to dismss is granted, and

2. The notice of appeal in Docket Me-105 is di sm ssed.
BURNETT, Chairman, GOLDMAN, Vice Chairman, BURSLEY and

GRCSE, Menbers of the Board, concurred in the above
or der.

3The notice of appeal was postnmarked April 3, 1984.
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