NTSB Order No.
EM 100

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 7th day of October, 1983.
JAMES S. CGRACEY, Conmmandant, United States Coast Cuard,
V.
HORACE DUGGE NS, JR., Appell ant
Docket No. ME-94

ORDER DENYI NG MOTI ON TO DI SM SS

The Coast CGuard has noved to dismss the appeal in this
proceeding ! for appellant's failure to submt a tinely brief in
support of his appeal as required by the Board' s rules of practice.
2 Appellant's brief was due for filing by April 13, 1983.°% No
brief was filed by that date, however, and no request for an
extension of tinme for filing the brief had been submtted.

Appel l ant, pro se, has filed an affidavit in opposition to the
Coast CGuard notion. It asserts that the appellant "wll need the
assi stance of counsel to prepare his case for appeal, as he has no
know edge of the appelate [sic] procedure in his case"; that he
"has no know edge in how to prepare a brief" and, due to his
"l'imted resources" he is in the process of seeking voluntary
counsel to assist himin the preparation of his appeal."

On consideration of the foregoing the Board has determ ned to

The appeal herein seeks Board revi ew of Comandant Deci sion

No. 2290. That decision affirms an order entered by an
admnistrative law judge, at the conclusion of an evidentiary
hearing at which appell ant was represented by counsel, inposing a

12-nont h suspensi on of appellant's nmerchant mariner's docunent for
m sconduct .

2 49 CFR 825.20(a) provides, in part, that: "Wthin 20 days
after the filing of a notice of appeal, the appellant nmust file...a
brief in support of the appeal.

3 The notice of appeal was filed by mail on March 24.



deny the notion to dismss. W are inclined to believe that
appellant's failure to file a tinmely appeal brief to perfect his
appeal stemed froma | ack of know edge of the requirenent, which
we have determned to excuse given the wunique circunstances
presented here, and not froma lack of diligence in pursuing the
matter. In this connection we note that appellant's notice of
appeal appears to have been tinely and that when the Coast CGuard
filed its motion to dismss on June 15, appellant served a
notari zed opposition to the notion within two weeks (i.e. on June

30). In fact, appellant's expedition in filing the opposition
suggests that it was the notion that alerted himto the necessity
to file sonething nore than the notice of appeal. This tends to

support appellant's assertion that, in effect, he did not know how
to prosecute the appeal once the notice was fil ed.

The Board has recently adopted a procedure whereby a copy of
the Board's rules of practice is sent to the seaman or his
representative as soon as a notice of appeal is received. * The
| etter acknow edgi ng the appeal and encl osing the rul es enphasi zes
that "the tinely filing of an appeal brief is a vital step in
protecting your appeal rights before the Board." Because the
appellant's notice of appeal was filed shortly before the new
procedure was inplenented, he was not furnished a copy of the
Board's rules or the advice underscoring the inportance of an
appeal brief. VWile we cannot say wth certainty that the
appel l ant woul d have conplied with the rule requiring a brief had
he been aware of it, we have decided to exercise our discretion to
wai ve this procedural defect since all appellants are now being
routinely provided the information this appellant appears not to
have had. °

W w il not, however, grant appellant's request for a 90 day
extension of tinme for filing an appeal brief. 1In the event that
appel lant is not successful in securing counsel who will represent
him w thout charge, he should file, wthin 30 days after the
service date appearing on this order, as his appeal brief a clear

4 The Commandant's deci sions do not provide a seaman with
information either on the availability of adm nistrative review of
hi s decisions by the Board or on the procedures for obtaining such
review. The Coast Guard's regul ations, however, do note that an
appeal to the Board may be taken by notice of appeal filed within
10 days after the Commandant's decision (See 46 CFR 5.30-30(a)).

> Nei ther the new procedure nor the decision on this nmotion to
dismss reflects any view that the Board is required to provide
appellants with copies of the rules of practice. Rat her, they
reflect our view as to the desirability of doing so.
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and sinple statenment of his reasons for disagreeing with the
Commandant's decision.® Any brief filed by counsel on behalf of
appel l ant shall be due within the sane tinefrane.

ACCORDI NAY, IT IS ORDERED THAT:
1. The Coast @uard's notion to dismss is denied; and

2. Appel lant is accorded 30 days after the service date of
this order to file a brief in support of his appeal.

GOLDMAN, Vi ce Chairman, MADAMS, BURSLEY and ENGEN, Menbers of
the Board, concurred in the above order. BURNETT, Chair man
di ssappr oved.

A copy of the brief should be served on the Coast Guard by
t he appel | ant.
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