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CPI Nl ON AND ORDER

The appel | ant herein chall enges a decision by the Commandant
affirmng an order suspending, on a charge of m sconduct, his
mariner's license and docunent (License No. 525 288; Merchant
Mariner's Docunent Z-534 14 4967) for 2 nonths on eight nonths'
probation.! The probationary suspension was originally inposed by
Adm ni strative Law Judge Roscoe H W]l kes, follow ng an evidentiary
hearing, in a decision and order entered on July 14, 1980.2 The
singl e specification advanced in support of the charge all eged that
appel lant, while acting as Chief Mate aboard the MV WALLA WALLA on
May 10, 1980, "did wongfully fail to respond pronptly to a
passenger's tinely sumons for help, thereby being unavailable to
avert an assault which subsequently occurred, resulting in injury
to a crewmenber.” On this appeal the appellant argues, anong ot her
things, that the Coast Quard did not prove a breach of any standard
of care on which a charge of msconduct could be properly
pr edi cat ed.

The incident which led to the charge of m sconduct agai nst
appel l ant occurred during a routine Wnslow Seattle ferry boat
operation in Puget Sound, Wshi ngton. For reasons that are not
explained in the record it appears that a verbal altercation
devel oped between two fenal e passengers and a femal e cashier in the

The deci sion appeal ed was entered by the Coast Guard Vice
Commandant, acting by del egati on, on June 10, 1981.

2Copi es of the decisions of the | aw judge and vice
Commandant are attached.



ship's dining area.® Sone tine later the two passengers threw sone
items of food at the cashier who was then seated, eating her own
breakfast, wth another passenger in a booth. This third
passenger, herself a forner enployee of the ship's food
concessi onaire and an acquai ntance of the cashier, decided to ask
one of the ship's mates to do sonething with respect to the conduct
of the two food-throwi ng passengers. She thus went to the
second-nmate's office, where the appellant and the second mate were
then | ocated, and stated, according to the | aw judge, "Wuld one of
you cone; sone girls are throwmng food in the dining roonf
(Decision and Order at 8).4 Nei t her the second nmate nor the
appel | ant perceived any urgency in the request, and when the
appel l ant attenpted to question the passenger about the nature of
the problem she wal ked away w t hout answering. According to the
passenger, within sonme 10 seconds after she had returned to the
dining room the two other passengers who had been throw ng food
assaul ted the cashier.® See Tr. at 112, 135.

Much of the questioning of witnesses at the hearing involved
an effort to ascertain the interval of tine that nmay have el apsed
between the advice to appellant of the food-throwng and his
appearance in the dining room The |aw judge, w thout discussing
the evidence on the matter, found that the interval was between 2
and 5 mnutes. Oher testinony, including that of the appellant
and the second mate, a witness called by the Coast Guard, suggested
t hat appellant responded within thirty second or even within as
little as 15 seconds.

We find it unnecessary to attenpt to determ ne exactly how
long it took the appellant to investigate the request for help, for

3The passengers, or at |east one of them and the cashier
were apparently former school mates and knew each ot her.
According to the cashier, the verbal abuse visited on her by the
two passengers was unprovoked.

“The | aw judge apparently did not credit this passenger's
testinmony that she al so advised appellant to the effect that "I
think there's going to be trouble.” Appellant testified that she
made no such statenent. See tr. at 195, 199.

The cashier testified that only one of the two passengers
actually participated in the assault, which the cashier described
as follow "The first thing she did was she sl apped nme and she
dug her fingernails into ny arm She kicked ne in the stonmach
and groin area, and she pulled ny hair, and al so scratched ny
face and split ny lip." Tr. at 37. The other passenger,
according to the cashier, just stood by and wat ched.
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it seens clear that the Coast CGuard could maintain that appellant
was guilty of m sconduct whether the delay in responding to the
passenger's report was 2 mnutes or 15 seconds, since in either
event he would not have arrived in tinme to, in the | anguage of the
specification, "avert" the assault. Nevert hel ess, we cannot
endorse the Coast CGuard' s position.

While the matter was i nadequately devel oped at the hearing we
wi ||l assune, wthout deciding, that under the general maritinme |aw
the appellant had a duty, unrelated to the navigation of the
vessel, with respect to the personal safety of either passengers or
ot her crewrenbers. However, we perceive no reasonable basis for
finding any violation of such a duty here. Appel  ant was not,
after all, advised of any condition which, on its face, inplicated
safety in any direct way. On the contrary, he was sinply presented
with advice which he appears to have initially understood, quite
reasonably in our view, to nean that sone "kids" were acting up in
the dining area. Moreover, apart fromthe fact that the content of
this advice did not suggest inmm nent danger or peril to anyone, the
testinmony is that while the passenger appeared to expect that
either the second mate or appellant would look into the matter
right away, the report itself was delivered in a calm "al nost
detached” manner. Tr. at 76. In light of these factors, the Coast
Guard's view that appellant was guilty of m sconduct because he did
not imrediately investigate a casual report of food throw ng cannot
be uphel d. (bj ectively considered, the appellant reacted in a
manner appropriate to the circunstances of which he was reasonably
aware. The flaw in the Coast CGuard's view that appellant should
have responded i mMmedi ately lies in its apparent assunption that the
shoul d have have construed the advice that "girls were throw ng
food" as a "report of a devel opi ng danger" (Reply Brief at 5).°% W
find no basis for concluding that his failure to do so constituted
a departure from any applicable standard of conduct.

ACCORDI NAY, IT IS ORDERED THAT:
1. The appellant's appeal is granted; and

2. The decision of the Commandant in Appeal No. 2257 is
reversed

ln this connection we woul d observe that the passenger's
failure to el aborate on her report of food throwng or to stay to
answer appellant' questions would, in our judgnent, be nore
likely to confirmappellant's apparent perception of answer
appel l ant's questions would, in our judgnment, unruly kids than to
convey a sense of immnent "serious violent crinme", as the Coast
Guard appears to argue on brief. See Reply at 9.
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BURNETT, Chairman, GOLDMVAN, Vice Chairman, MADAMS and BURSLEY,
Menbers of the Board, concurred in the above opinion and order.



