NTSB Order No.
EM 84

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C,
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 12th day of February, 1981
JOHN B. HAYES, Commandant, United States Coast Guard,
VS.
GECRCGE H. McDONALD,
Appel | ant.
Docket ME-77

ORDER DENYI NG RECONSI DERATI ON

By Order EM 80 (served June 10, 1980), the Board affirmed the
Commandant's decision to suspend appellant's |icense on findings
that as a result of his negligent piloting of the SS PHI LLIPS
WASHI NGTON the tug TONY ST. PHLIP was capsized and sank.
Appellant has filed a notion requesting that we reconsider our
affirmance on the ground that it fails to recognize the intervening
negligence of the WASH NGTON's crew as a factor exonerating his
conduct in the mshap. ! In support of his position, appellant
contends that while our decision "specifically addressed the
negligence of the WASH NGTON' S crew in failing to release the
hawser... it did not apply the correct standard for analysis of
i ntervening negligence” (Mdtion at 4). W find no nerit in this
contenti on.

Qur decision did not, as appellant naintains, acknow edge any
negligence on the part of the WASHINGTON' s crew. It did, however,
di scuss appellant's argunent that conpetent |ine handling by the
crew woul d have prevented the casualty and concluded that he bore
"no responsibility for the failure on the part of the vessel's crew
to be vigilant at the critical tinme" (Oder EM80 at 4). W nade
no attenpt to determne, as the issue was not before us, whether
the crew s lack of vigilance amounted to negligence. |In any event,
assum ng, arguendo, that the crew was negligent in its line

!Gant or denial of reconsideration of decisions on seanman
appeal is a matter commtted to the Board' s discretion. See
Commandant v. Neilson, 2 NTSB 2694 (1974).



handl i ng, our disposition of this case would be the sane. The fact
that the tug mght not have sunk had the crew released the line is
sinmply not relevant to our conclusion that the appellant's failure
to verity that the line had been released before ordering the
WASHI NGTON' s engi nes full ahead was negligent. W would consider
appel  ant' s conduct to have been negligent even if the tug had not
sunk, for his lack of proper concern for the safety of the tug and
its crewwould still be manifest. Finally, since appellant could
have easily verified whether the line had been released before
ordering the engines put full ahead, any prior dereliction on the
crews part, if such occurred, cannot be viewed as intervening
negligence within the nmeaning of the doctrine appellant relies on.
For these reasons, we find no basis for granting reconsideration of
our original decision.

ACCCRDI N&Y, |IT IS ORDERED THAT:

The appellant's notion for reconsideration of Order EM80 is
deni ed.

KI NG Chai rman, DRI VER, Vice Chairman, MADAMS, GOLDMAN and
BURSLEY, Menmbers of the Board, concurred in the above order.



