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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D. C
on the 14th day of August, 1974
CHESTER R. BENDER, Commandant, United States Coast Guard
VS.
DONALD MURLEE WOCODS
Docket ME-35

CPI Nl ON AND ORDER

Appel l ant seeks reversal of the Commandant's decision
affirmng revocation of his Merchant Mariner's Docunent No.
Z-622715-D3 for m sconduct while serving, under authority thereof,
as a chief steward aboard the SS OVERSEAS DI NNY, a United States
nmer chant vessel .!

The commandant's decision (Appeal No. 1935) reviewed the
initial decision? of Adm nistrative Law Judge E. N Buddress,
i ssued after hearings held on January 21, 1969, February 14, 1969,
and continued until February 28, 1969, as a result of the absence
of appel |l ant, who neverthel ess was represented by counsel. the |aw
judge finally permtted the Coast Guard to present its evidence.
The case was thereafter continued until March 3, 1969, and March
14, 1969, but at no tine did appellant make an appearance.

The | aw judge found proved specifications that: (1) On or
about Novenber 19, 1968, while the vessel was in port, appellant
wrongfully engaged in acts of sexual perversion with 16-year-old
crewrenber Thomas W Dodson, a nmessman, after overcom ng Dodson's
resi stance by threatening him and (2) on or about Novenber 27,
1968, appel |l ant summoned 18-year-old crewnenber Roland P. Mville,
a pantryman, to his room |ocked the door, and after encountering
sone resistance, was preparing to commt an unnatural act upon
Mville when he was a interrupted by another crewrenber, knocking

This appeal is authorized pursuant to 46 U . S.C. 1654(b)(2).

2Copi es of the decisions of the Commandant and the | aw judge
(then acting as "hearing examner") are attached.



at the door. The latter crewrenber and the two youths testified?

and were subjected to cross-exam nation by appellant's counsel

The | aw judge nade a credibility in favor of these witnesses. In
addition, the ship's official log for Novenber 29, 1968, records
the m sconduct and appellant's reply of "Not guilty." The record

al so contains an exhibit of a docunent signed by appellant show ng
that, on Decenber 2, 1968, he was fully apprised of all rights in
connection with his hearing and that if he did not appear at the
time and place specified in the charge sheet, the hearing my
proceed to a conclusion in his absence. At the end of the Coast
Guard's case, counsel for appellant admtted that he had nade
attenpts on three occasions to contact appellant on his vessel and
that he had received no answer. He concluded. "Therefore | have
no evidence to present in his behalf." Counsel then not only
wai ved argunent, but he agreed that the case be submtted "on the
evi dence. "

The law judge found that appellant's msconduct was
established under 46 U S.C. 239(g), and he entered an order of
revocati on.

In his brief on appeal to the Commandant, appellant contends
that (1) the 26-nonth delay in rendering the |aw judge' s order
violated appellant's right to a speedy trial, (2) the l|ack of
opportunity to examne certain statenents not introduced in
evi dence constitutes grounds for reversal, (3) the |law judge's
final refusal to grant a continuance so that appellant m ght face
the Coast Cuard's w tnesses was an abuse of discretion, (4) the
evidence fails to support the law judge's findings of fact and
conclusions of law, (5) the Coast Guard should not continue to
enforce rules and regulations against honosexuality between
consenting adults, and (6) the order of revocation 1is
I nappropri ate.

In his appeal from the Conmmandant's decision to the Board,
appellant did not file a brief but instead relied on his brief to
t he Commandant. Counsel for the Commandant has not filed a reply
brief.

Upon consi deration of appellant's brief and the entire record,
the Board concludes that the findings and conclusions of the |aw
judge and the Commandant are affirnmed. The findings of fact are
supported by reliable, probative, and substantial evidence of
record, and we adopt those findings as our own. NMoreover, we agree
that the sanction is warranted under 46 U S C  239(g) and

3Iln all, the testinmony of five crewnenbers was offered.
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appl i cabl e Coast CGuard regul ations issued thereunder.?

We note that Commandant offers no expl anation of the |apse of
26 nmonths prior to the issuance of the initial decision by the | aw
j udge. However, we agree that in this case the delay does not
constitute grounds for reversal, particularly since no prejudice
resulted therefromto the appellant. Rather, he had the use of his
docunents until issuance of the initial decision. In fact, he
retai ned possession of his docunents wuntil February 9, 1972,
notw thstanding the fact that the initial decision was dated My
21, 1971, and was served on June 10, 1971. Mor eover, the judge
i ndicated at the hearing that if he were to find one of the two
specifications proved, he would order revocation. He then
proceeded to find the first specification proved and reserved
deci sion on the second. Thus, appellant knew that his docunents
woul d be revoked, but he availed hinself of the benefit of
additional tine to sail under the authority of his papers by reason
of the delay in issuing the initial decision.

Appel l ant's second argunent concerning the unavailability of
certain statenents is wiwthout nmerit. H's counsel did not request
a subpoena for production of these papers, nor did he nake any
attenpt to procure them directly from the senior investigating
officer or appellant's own union representative. Had counsel
consi dered the statenents necessary for the defense, he woul d have
done so.

The law judge did not abuse his discretion in refusing to
grant a continuance. Appellant's own conduct with regard to the
hearing fails to show that he placed any inportance on the
opportunity to face the w tnesses against him Not wi t hst andi ng
adequate notice to himof the hearing, he never appeared. Under 46
CFR 137.20-10, a law judge is directed to consider the availability
of witnesses in determning whether or not to grant a continuance.
The law judge did so, and in addition offered to entertain a notion
for reappearance or further cross-exam nation by interrogatories.
Appellant's counsel, after <cross-examning the Coast Guard
w t nesses, made no such notion and submtted the case wthout
argunment or defense. Refusal to grant the continuance cannot be
deened to have prejudiced this appellant in any way.

A0 fenses involving perversion are prescribed thereunder.
Thus, Anerican seanmen are put on notice that action seeking
revocation of their docunents wll be instituted and that
revocation is recomended for such offenses. (46 CFR
137.03-5(a)(b); 137.20-165(b).) See also Commandant's deci sions on
appeal No. 1042(Mdlina) and No. 1421(Taurasi).
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In our opinion the unrebutted testinony of the Coast Cuard
W t nesses, whose credibility the | aw judge accepted, together with
t he | ogbook entries, constitutes substantial evidence of a reliable
and probative nature. W see no reason warranting the reversal or
nodi fication of the |aw judge's findings of fact.

Appel l ant' s contention concerni ng honosexual ity of consenting
adults is wholly inapplicable, since it is established herein that
the youths involved did not consent to the unnatural acts.

Finally, we are not persuaded by appellant's contention that
revocation is inappropriate or overly severe. The sanction is
required for the protection of seanmen from future acts of
perversion by appellant, since his propensity therefore has been
showmn and he has enployed his position of authority as chief
steward, in furtherance thereof.

ACCORDI NAY, IT IS ORDERED THAT:

1. The instant appeal be and it hereby is denied; and

2. The order of the Commandant affirmng the |law judge's
revocation of appellant's seanen docunents under authority of 46
U S C 239(g) be and it hereby is affirned.

McADAMS, THAYER, and BURGESS, Menbers of the Board, concurred

in the above opinion and order. REED, Chairman, and HALEY, Menber,
wer e absent, not voting.

( SEAL)



