NTSB Order No.
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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.
Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 5th day of June 1974.

CHESTER R. BENDER, Commandant, United States Coast Guard,
VS.
ARTHUR D. NEI LSON, Appel | ant.
Docket ME-41

CPI Nl ON AND ORDER

The appellant, Arthur D. Neilson, has appealed from the
Commandant's decision affirmng the revocation of his merchant
mariner's docunent (No. Z-706956) and all other seaman's docunents
for m sconduct aboard ship.! At the time in question, appellant
was serving as a second stewart aboard the SS SANTA MERCEDES, a
mer chant vessel of the United States.

Appel lant's prior appeal to the Commandant (Appeal No. 1908)
was taken fromthe initial decision of Admnistrative Law Judge
Al bert Frevola,? issued at the conclusion of a hearing held before
himin New York Gty. Throughout his hearing and subsequent appeal
to the Commandant, appellant elected to proceed w thout counsel.

The |aw judge found that, on Novenber 21, 1970, appell ant
mol ested a 15-year-old passenger on the vessel, one Robert G
Clark, during a voyage at sea "by applying an electric vibrator to
his person, while engaging him in conversation about sexual
matters."” Concluding that appellant's offense was "nost serious,"”
the I aw judge entered the order of revocation.

The Commandant's deci sion was issued pursuant to 46 U S.C.
239(g). This appeal therefromis authorized by 46 U S. C
1654(b) (2) under the applicable regulations of the Board set
forth in 14 CFR 425.

2Copi es of the decisions of the Commandant and the |aw judge
(then acting as "hearing examner") are attached hereto. See 5
CFR 930, 37 Fed. Reg. 16787, August 19, 1972



The findings are predicated on unrefuted testinmony fromthe
conplaining wwtness as to "what transpired in his neeting with the
[appellant]." Corroborating testinony that he had nade "tinely
conpl ai nts" thereof was given by his nother and their traveling
conpani on aboard the vessel, M. Kai Larson, and by the master of
t he SANTA MERCEDES.

The master testified at the hearing and was cross-exam ned by
appel | ant . The other wtnesses were deposed by direct and
cross-interrogatories at Long Beach, California. Appel | ant
absented hinself fromthe next schedul ed session of the hearing,
but sent a telegramto the |law judge stating "... unable to be in
New Yor k pl ease make your own decision regards verdict." The |aw
judge thereafter mailed copies of the depositions to appellant's
address in Pennsylvania. By acconpanying letter he al so advised
appellant to appear at a stated tine, date, and place "in order
that you may fully protect your rights at the hearing," and
cautioned that the hearing would proceed whether or not he
appear ed. At that session, the depositions were admtted into
evidence and the hearing was concluded by the law judge in
appel l ant's conti nui ng absence.

In his brief on appeal, appellant disregards the contentions
previously raised by himbefore the Commandant. Now acting through
counsel ,®* he contends that the law judge comitted reversible
error by not advising himof the Coast Guard regulation permtting
cross-exam nation at the depositions instead of filing
cross-interrogatories.* He also asserts that the deposed wi tnesses
failed to give "independent testinony" because they were not
segregated as required.® Counsel for the Commandant has filed a
reply brief contending, inter alia, that appellant was advised

SApproxi mately 8 nonths el apsed before the filing of
appel lant's notice of appeal fromthe Conmandant's decision. The
appeal was accepted despite its untineliness in view of the
assertion by his counsel, who averred that he was retained only 1
day prior thereto, that "grave errors [were] made during the
hearing."

446 CFR 137.20-140(h) provides that: "In the event one
party files interrogatories, the other party, in lieu of filing
cross-interrogatories, may attend the taking of the depositions
and cross-exam ne the w tnesses."”

%46 CFR 137.20-60 provides, in pertinent part as follows:
"8 139.20-60 Wtnesses excluded from hearing room

(a) Al witnesses shall be excluded fromthe hearing room
prior to the taking of their testinony. '
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adequately of his rights to cross-examnation; that the nmaster's
testinony, standing unrefuted despite cross-exam nation, "was in
itself a sufficient basis for the Judge's ruling;" and that since
the conplaining witness "was the first to be deposed ... his
testi nobny was, thus, not tainted" by |ack of segregation.?

Upon consideration of the parties' briefs and the entire
record, we find that appellant's procedural contentions are not
sust ai ned. We conclude that the findings of the |law judge are
supported by reliable, probative, and substantial evidence. His
findings are adopted herein as nodified. Qur assessnent of the
gravity of the offense based thereon, however, warrants reduction
of the sanction heretofore inposed.

The record discloses that appellant ignored notice of his
hearing, duly served upon him until the third session. Proceeding
in his absence, the Coast Guard investigating officer had already
applied for depositions to be taken, based on witten
interrogatories, of witnesses living in California.

In the process of explaining the nature of the proceeding to
appel lant and his rights therein, the |aw judge advi sed himof the
"right to cross-exam ne any w tness which the investigating officer
calls to testify against you." Follow ng that, appellant was al so
advi sed that witnesses required to travel nore than 100 mles to
the situs of the hearing would testify by deposition "in the form
of witten interrogatories or oral open exam nation ... where the
witness is located" (Tr. 19). Appel  ant  neither sought
clarification of these instructions (Tr. 20) nor gave the slightest
indication at any tinme thereafter of asserting the right, of which
he was then notified in unm stakable terns, to cross-exam ne the
deposition w tnesses.

Appellant's contention is directed to the law judge's
subsequent statenent to him after ruling on his objections to the
direct interrogatories, as follows:

"Now you have the right to put cross-interrogatories. In
other words, this would be in effect your cross-exam nation,
you see." (Tr. 32.)

This cannot be interpreted as negating the previous advice of
t he | aw j udge. He was not required to pose the alternative of
cross-exam nation for a second tine. Rather, once made aware of
that opportunity, it was incunbent on appellant to assert it. |If

5The objection of appellant's counsel to a late filing of
the reply brief, on February 1, 1974, is rejected.
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appel | ant was sonehow di ssuaded from doing so by this statenent of
the I aw judge, the record gives no such indication. Accordingly,
we hold that the instructions on appellant's rights to
cross-exam nation did not constitute reversible error.

Appellant further <clains that his difficulty wth the
statenment of the law judge is manifested by his response thereto.
This was, in effect, an objection that he should be required to
formul ate cross-interrogatories (Tr. 33)). W perceive no
essential wunfairness in that procedure. No actual prejudice
resulting therefrom has been shown, and appellant abandoned his
opportunities at the hearing to assert prejudicial effects, if any,
or offer additional cross-interrogatories after reviewng the
depositions. The objection is unfounded, therefore and affords him

no basis for <challenging the deposition procedure. The
nonsegregati on of witnesses therein dimnishes the probative val ue
of certain testinony. However, to the extent that weight was

assigned by the law judge in error, it is rendered harm ess by our
exclusive reliance on the testinony of the conplaining wtness, as
corroborated by the naster.

The master testified that he received the conplaint that
appel l ant "made a pass at ...... a 15 year old kid" fromM. Larson
at about 10:30 p.m, of the evening in question (Tr. 50), and
pronptly interviewed the conplaining witness and his nother. The
boy was "trenbling and | ooked very upset,” and his nother was "very
agitated [and] angry." She "reported in substance that M. Larson
had just told [him, nanely that the boy had been assaulted in
[ appel l ant' s] roont (Tr. 51). The boy then gave an account of the
i ncident, which was that he was invited to go to appellant's cabin
at about 9:00 p.m to be shown how to devel op photographs and that
"after getting in there [appellant] ... showed himthe buzzer and
asked him a nunber of questions relating to sexual matters, and
applied the buzzer to the boy's head" (Tr. 52-53).

The conpl ai ni ng W t ness testified t hat appel l ant's
conversation with him contained references to whether he was
"non-conform st or conformst"; to appellant's going wth anot her
boy "to one of the places where they play hal f-sex [saying] he had
fun then": to whether the witness liked girls and "ever had sex

with another girl"; and concerning the vibrator, "insisting that
[the witness] try it [saying] that a previous boy that was on there
really enjoyed it." These references are sufficient to connote

abnormal sexual notivation on appellant's part. The fact that he
t hus accosted the conplaining witness is fully corroborated by the
mast er, and not hi ng was br ought out by appel l ant' s
cross-interrogatories to the fornmer or cross-exam nation of the
latter to inpeach their credibility or establish mtigating
circunstances. In our view, this evidence sustains the findings
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t hat appel |l ant engaged in an inproper and suggestive conversation
with a mnor concerning sexual matters and that this constituted
nol estation.” The offense is particularly reprehensible in view of
appel lant's former status as a seanan serving on passenger vessels.

However, because of insufficiency of proof, we do not find
that use of the vibrator was established as serious nolestation.
Al t hough the conplaining witness testified that appellant "started
putting it on" himand that he, out of fear, decided to "try it,"
he did not specify where the vibrator was placed on his body.® No
proof was adduced by way of corroboration fromthe other deponents.
Not being segregated, their testinony was confined to the
generalities that he told "the full story" to his nother and
"everything he testified to" to M. Larson.. The only direct
evidence in point is provided by the master. However, we are not
satisfied that application of "the buzzer to the boy's head" was an
act of nolestation. Rather, it is construed as evidence confirmng
t he conversational offense.

I n assessing sanction, appellant's | ong record of comrendabl e
prior service, noted in the initial decision, and our nodification
of the findings herein are considered as factors in mtigation. W
al so note that on appeal to the Commandant, appellant conceded t hat
he had degraded hinself in this matter and would seek to redeem
hi nsel f. Counsel for the Commandant has advised that appellant
surrendered his seaman's docunent on Septenber 5, 1973. Wth due
regard for the abnormal sexual notivation denonstrated by his
of fense, we are nonet hel ess persuaded, under all the circunstances
of the case, that the length of appellant's sanction to date is
sufficient for disciplinary and rehabilitative purposes.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The instant appeal be and it hereby is denied except
insofar as nodification of the Commandant's order is provided for
herei n;

2. The revocation order of the Commandant be and it hereby is
nodi fied to provide for a retroactive suspension of appellant's
seaman' s docunents; and

'See People v. Carskaddon (1959), 170 Cal.. App. 2d 45, 338
P. 2d 201, and authorities cited therein.

8This lack of specificity also appears in the charge wherein
it was alleged that the vibrator was applied "to his person.”
There are obviously many parts of the person that m ght be so
touched without constituting a revocabl e of fense.
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3. The retroactive suspension, starting on Septenber 5, 1973,
shall termnate as of the date of service appearing on the face of
this order.

REED, Chairman, MADAMS, and BURGESS, Menbers of the Board,
concurred in the above opinion and order. THAYER, Menber,
di ssenting. HALEY, Menber, was absent, not voting.

( SEAL)
L. M Thayer, Menber, D SSENTI NG

In my view, the revocation order should be affirned,
since | find appellant's offense both grievous and unmti gated
by the circunstances of the case, his prior clear record, or
ot her factors.



