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CPI Nl ON AND ORDER

The appellant, Robert D. N ckels, has appealed from
Commandant's Decision No. 1786, affirmng the revocation of his
seanman's docunent by Coast Guard Examiner E. N Buddress.! The
sanction was inposed under authority of 46 U S.C. 239 b, based on
proof adduced at appellant's hearing that, on Septenber 8, 1967, he
was convicted in a court of record for violating a narcotic drug
| aw of the State of California.?

1Copi es of the decision of the Coomandant and the exam ner are
attached hereto.

2 46 U S.C 239 b, in relevant part, provides that: "The
Secretary [of Transportation] may--...(b) take action, based on a
hearing before a Coast Guard exam ner, under hearing procedures
prescribed by the Admnistrative Procedure Act, as anended,to
revoke the seaman's docunent of--(1) Any person who, subsequent to
July 15, 1954, and within ten years prior to the institution of the
action, has been convicted in a court of record of a violation of
the narcotic drug laws of the United States, the District of
Colunmbia, or any State or Territory of the United States, the
revocation to be subject to the conviction's becomng final....It
| s seen that the substantive provisions of the statute follow the
permssive word "may," not a mandatory "shall," connoting the
di scretionary application of the sanction in those cases where it
s warranted. Al though the Commandant's regulations left no
alternative to the examner, it is plain to us that the Secretary's
action under 46 U S.C 239 b, or the Commandant's action thereunder
by delegation, is discretionary and reviewable as such by this
Board under 49 U. S.C. 1654(b)(2). See Commandant v. Packard, Order




Proof of appellant's conviction consisted of certified copies
of records of the Superior Court of California for the Cty and
County of San Francisco.?® These docunents establish that he
pl eaded guilty in that court to the m sdeneanor of violating
section 11556 of the California Health and Safety Code, for which
he was fined $200 and pl aced on probation for 2 years. The offense
is defined in the California Code as foll ows:

"8 11556. Presence in roomor place. It is unlawful to visit
or to be in any room or place where any narcotics are being
unl awful | y snoked or used with know edge that such activity is
occurring."

In appellant's defense, it was argued to the exam ner and to
t he Commandant that a sanction of revocation would be excessive and
di sproportionate, since this is the "l east opprobrious [violation]
of any narcotic drug law that exists anywhere in the United
States."* In addition, appellant's evidence showed that his
probation was termnated after sone 11 nonths by court order, which
further directed that his plea be withdrawn, that the "accusatory
pl eadi ng" agai nst hi mbe dism ssed, and that he be released "from
all penalties and disabilities resulting fromthe alleged of fense."

The intended affects of the court's subsequent order were to
set aside appellant's conviction for all purposes, and particularly
to avoid the loss of his seaman's docunents as a disability
attaching thereto. This is obvious fromthe fact that the order
was sought wthin a week after appellant had been charged by the
Coast Quard, signed by the sentencing judge, and filed on the sane
dat e appell ant was schedul ed to appear before the exam ner.?

The exam ner failed to consider the nerits of the two-pronged
def ense. He construed a regulation of the Commandant as naking
revocati on mandatory after proof of a seaman's conviction under any
narcotic drug law, regardless of the lack of gravity in the

EM 21, adopted February 23, 1972.
3 It is not disputed that this court is one record.

4 Tr. 21; Appellant's brief to Commandant, 12. The Commandant
failed to address this argunment directly in his decision.

> The hearing actually opened one week later, but no reason
for the delay appears in the record.
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underlying offense.® H's findings that section 11556 is such a | aw
thus obviated all further inquiry. Consi deration of the court
order was also foreclosed as conditional in nature, not setting
aside the conviction for all purposes as required under other
provi sions of the regulation.’

The Conmandant, on review, adopted the same restrictive
approach. WE agree with it in only one respect, wherein he held
t hat appellant's conviction was final since a sentence was in face
i nposed. A contrary showi ng made by appel |l ant on appeal hinges on
the interpretation of the fine as a condition of probation and is
not persuasive. However, we do not agree that the basis for the
conviction, appellant's violation of section 11556, warrants the
sanction here inposed.

Appel l ant' s of fense was consi dered by the Commandant only in
terms of holding that a seaman may not "attenpt to circunvent the
ef fect of a conviction by showing that he is only an "occasi onal
or "inexperienced user. Under the governing statute, it does not
matter whet her the conviction was for possession, sale, or use of
narcotics...." There is no connection between this analysis and
t he point of appellant's argunent.

Conceding that the violation of section 11556 was
reprehensi bl e conduct where it occurred, it would not enconpass
appel l ant's own use, possession, or sale of any narcotic drug, nor
his occasional or experinental use thereof. Hi s conviction for
this offense sinply establishes that he was once in a place where
he knew that a prohibited drug, probably narijuana,® was being
used, presumably by another or others. The m nor nature of this
offense is readily apparent.

The Exercise of authority under the governing statute is
couched in discretionary terns, and its legislative history
indicated it is intended to reach those seaman who are convicted of
serious narcotics offenses ashore, while not serving under

6 The exam ner recited 46 CFR 137.03-10(a) and appears to
have properly taken its neaning and intent.

7 46 CFR 137.03-10(b), (c), 137.20-190(b).

8 Appel l ant's counsel argued throughout these proceedi ngs that
his conviction involved a place where marijuana was being used,
rather than so-called "hard-drugs. This is nowhere disputed and
may well be taken for granted herein.
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authority of their seaman's docunments.? Revocation of docunments is
a renedial neasure obviously designed to assure conpetence and
di sci pli ned behavi or anong seanen, and the safety of operations,

aboard United States nerchant vessels. In protecting these
interests, it is reasonable to apply the sanction to convicted drug
users or traffickers. To view in the sane light appellant's
conviction for know ngly associating with marijuana users, in a
passive role, is not reasonable. It does not al all reflect his

potential inconpetence aboard ship and only renotely suggests his
| ack of the proper sense of discipline for a seaman. W find,
therefore, that appellant's conviction is an insufficient ground
for revocation, and the sanction under 46 U S.C. 239 b was
m sapplied to him

Qur holding is aligned with Commandant v. Packard, where we
refrained fromapplying the sanction but affirmed findings that the
seaman, while unenpl oyed, was convicted of possession of one and
one-half marijuana cigarettes.® Qur action there followed the
precedent of previous Comrandant's deci sions under 46 U S.C. 239 b,
allowng the findings to be considered in the event of future
m sconduct by the seaman. !

W are led to the same concl usion upon consideration of the
court's subsequent order setting aside appellant's conviction.
This was nullified as a final order solely because it was entered
pursuant to section 1203.4 of the California Penal Code, which
contains the proviso "that in any subsequent prosecution...for any
ot her of fense, such conviction may be pl eaded and proved and shal l
have the sane effect as if probation had not been granted or the
accusation...dism ssed." Anot her previous decision of the
Commandant was cited in support of this determ nation.?!?

By affirmng the findings herein, we will be observing the
very practice followed by the sentencing court. W thus perceive
no difficulty with regarding the court order as final for all
rel evant purposes under the Commandant's regulation, and no valid
reason for rejecting its intended effect of renoving any disability
affecting appellant's right to serve as a seanan. Accordi ngly,
whil e vacating the revocation order, we also affirm the finding

°(1954) U.S. Code Cong. and Admin. News, 2558-2560.

10 Footnote 1, supra.

11 Commandant's Appeal Decisions Nos. 1513, 1514, 1594.

12 Commandant's Appeal Decision No. 1223. The decision in No.
1746 is to the sane affect.
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t hat appellant was convicted of a narcotic drug law violation in
1976, involving his know ng association with marijuana users. The
Coast CGuard records of this finding are not expunged by virtue of
t hi s deci si on.

Counsel for the Commandant has objected to the late filing of
this appeal. W have concluded that the ends of justice would not
be served in this instance by entertaining such objection.

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. The appeal be and it hereby is denied, except insofar as
nodi fication of the Cormandant's order is provided for herein; and

2. The revocation order of the Commandant be and it hereby is
vacated and set aside, and shall termnate as of the date of
servi ce appearing on the face of this order.

REED, Chairman, LAUREL, THAYER, and BURGESS, Menbers of the
Board, concurred in the above opinion and order.

( SEAL)



