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CPI Nl ON AND ORDER

The appellant, Leland O Dazey, has appeal ed Conmandant's
Decision No. 1767, revoking his license, nerchant nmariner's
docunent, and all other seaman's docunents.? The action of the
Commandant was taken in an opinion affirmng the initial decision
of Coast Guard Examner Daniel H Gace, entered after an
evidentiary hearing. Throughout the proceedi ngs herein, appellant
has been represented by his own counsel.

At the hearing, appellant was charged with m sconduct under 46
U S C 239(g), based on one specification alleging that on or about
May 26, 1967, he did "wongfully have in his possession a certain
gquantity of narcotics, to wit: marijuana," while serving as Third
Mate on board a nerchant vessel of the United States, the S. S
BEAVER VI CTCRY, in Yokohama, Japan.® The case presented by the

!By order No. EM 10, dated July 1, 1970, the nane of the new
Commandant of the U S. Coast Guard, Admral Chester R Bender, is
substituted in place of that of Admral WIllard J. Smth, his
i mredi at e predecessor, in all enforcenment proceedi ngs involving
the U S. Coast Guard pendi ng before the Board.

2Appeal to this Board from deci sions of the Comandant
sustaining orders of revocation of |icenses and docunents is
aut hori zed under 49 U. S.C. 1654(b)(2). Such appeals are governed
by the Board's Rules of Procedure set forth in 14 CFR Part 425.

3Regul ati ons of the Commandant governi ng proceedi ngs agai nst
seanen under 46 U . S.C. 239(g) are set forth in 46 CFR Part 137
Section 137.03-5(b)(8) thereof provides that possession of



Coast Quard Investigating Oficer was based entirely on docunentary

evi dence, consisting of certified copies of the voyage records of
t he BEAVER VI CTORY and a Japanese court record, together with its
English translation prepared in Yokohama by an enpl oyee of the
Coast CQuard.

This translated court record shows that appellant was indicted
by the Public Procurator's Ofice of Yokohama under the Japanese
Marijuana Control Law for possession of 0.7 granms of marijuana
| eaves in the bar "Quick Corner" in Yokohama, and that he received
a sentence of 10 nonths' inprisonnent at hard | abor, suspended for
3 years from the Yokohama District Court, No. 9 Crimnal Board.
Logbook entries of the BEAVER VI CTORY showed that appellant failed
to be on board when the vessel departed Yokohama on the day
followng his arrest; that the Master had received information that
he had been detained by Japanese authorities on charges of
illegally carrying narcotics; and that no contraband was found in
a subsequent search of his room and bel ongi ngs aboard shi p.

The examner admtted these docunments into evidence over
objections of appellant's counsel that the log entry contained
hearsay; and that the translation of the Japanese court record
woul d not be admssible in U S. court proceedi ngs and was hear say.
Counsel also objected that the record of appellant's crimnal
conviction in Japan was offered wi thout a show ng that appell ant
had been adequately informed of his legal rights or afforded
ef fective | egal assistance before the Japanese court.

Appel l ant testified in his ow behalf. Concerning his arrest
i n Yokohama, he testified that he had been drinking with a girl in
the Quick Corner bar earlier that day, that he had given her his
pack of American cigarettes and that she told himto |eave and
return at 9:30 that night. He did return at the appointed tine "a
little bit drunker and. . .happy as a lark."* According to his
testinony, the girl then returned his cigarette pack, which he put
in his shirt pocket, and left himto get drinks. She returned with
police officers who ordered appellant to enpty his shirt pocket.
Two cigarettes wth "ends curled over" were found in his cigarette
pack and the police took appellant to jail where, on analysis,
these cigarettes were found to contain marijuana. Appellant
mai ntained that the girl had "franmed" him by inserting the
marijuana cigarettes in the pack without his know edge; further

marijuana i s an of fense anong those for which revocation of
i censes or docunents is sought by the Coast Guard.

“Tr. p. 25.



that the police had told him later that she was wanted for
prostitution and had "nmade a deal with the police, she would trade
me for her."®

Appel l ant al so admtted that he pleaded guilty to possession

of marijuana in the Japanese court. He explained that after
remaining in jail for 42 days,® on "the last day a | awer cane and
they took me to court and that was it." He nmaintained that he had
pl eaded guilty on the advice of his court-appointed | awer, and
also acted on the advice he had received in jail from a
representative of the U S. Consulate in Yokohama, that "if you

didn't plead guilty in Japan they just hold you in jail to
i nvestigate and they' ve got guys been over there a year - fourteen
nont hs because they don't want to plead guilty and having a famly
and everything, | just couldn't afford to stay in Japan and fight
the case."’” Appellant also testified that he was financially
unable to hire the Anmerican |awer he had consulted who wanted
$3,000 as a fee and advised himto "plead guilty and do what these
peopl e say and get out of the country."® Finally, appellant stated
that he signed a waiver of appeal fromthe Japanese conviction in
order to | eave Japan, after waiting an additional 17 days in the
custody of investigation authorities. Appel l ant  was not
cross-exam ned regarding his testinony but sinply questioned as to
whet her he realized the consequences of his conviction on his
status in the nerchant marine.

I n support of his revocation order, the exam ner found that
t he evidence clearly supported the ultinate facts contained in the
speci fication under which appellant was charged with m sconduct.
The exam ner also rejected appellant's testinony that the marijuana
cigarettes were "planted" on him as wunreliable evidence, and
therefore held that appellant "had not rebutted the prima facie
case made out by the ...log entry, indictnent and conviction."

I n his decision on appeal, the Commandant held that Exhibit C
consisting of the Japanese court record and its translation, was
not properly authenticated and that it would not be adm ssible in
U.S. court proceedings. However, he found that "although there was

Tr. p. 27.

From appellant's testinony it is not clear whether he was
held wi thout bail, or whether he was unable to post bail because
he | acked sufficient funds.

Tr. p. 22.

8Tr. p. 29.



hearsay, the weight, not the adm ssibility of the Exhibit woul d be
in question.” He further decided to avoid the question of whether
the Coast Cuard's evidence had established a prinma facie case
stating: "had the proceeding term nated when the Investigating
officer rested his case, there mght have been a question as to
whet her the vessel's record that appellant had been detained by

local police and Exhibit "C' analyzed above, constituted
substantial evidence of the conviction and, hence, of the w ongful
possession of marijuana. This question need not be reached.”

| nstead, the Commandant's affirmance of the exam ner's revocation
order was based on appell ant's adm ssion of the Japanese convi ction
and the credibility decision of the exam ner who, as trier of the
facts, rejected appellant's testinony as to the frane.

In his appeal to this Board, appellant's counsel contends that
the adm ssion of Exhibit C into evidence constituted "a grave
prejudicial procedural error,"” particularly in view of his
obj ections on due process grounds to the Japanese proceeding. The
Commandant has filed a brief in opposition, arguing that the fact
of appellant's conviction was properly before the examner for
what ever wei ght he assigned to it.

Upon consideration of the briefs of the parties and the entire
record, we are of the view that the findings of the exam ner, as
nodi fied by the Conmmandant, are not supported by substanti al
evidence of a probative and reliable character, and that grave
doubt exists as to whether appellant was afforded due process in
t he Japanese proceedi ng. The exam ner and the Commandant made no
di sposition of the fundanental due process issues raised by
appel l ant's uncontroverted testinony, which indicates that he was
not properly infornmed of his legal rights before pleading guilty
and that he was not properly represented by counsel in the Japanese
proceeding. The Conmmandant failed to consider that guilty pleas
may be inprovidently entered by seanmen charged with offenses in
foreign countries. He sinply states: "proof of conviction of an
of fense by an American seaman in a foreign country for violation of
| aw of that country, when the seaman is anenable to action under
R S. 4450 (46 U. S. 239), especially when the offense woul d al so be
an offense under U S. law, is prinma facie proof of 'm sconduct' and
is 'substantial evidence' upon which an exam ner nmay base his
findings."

If this be the rationale supporting the revocation of
appel l ant' s docunents, the quantum proof adduce by the Coast CGuard
was clearly insufficient. The nature and el enents of the offence
for which appellant was convicted by the Japanese court are not
shown, nor can we tell with any certainty whether or not that
of fense would be an offense under U.S. law. Appellant's plea of
guilty to possession of marijuana in the Japanese court may or nmay
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not invol ve know ng possession, since the offense may or may not be
subject to the defenses of intoxication® or lack of scienter under
t he Japanese Marijuana Control Law.

Si nce appellant was charged with "wongful" possessi on under
46 U.S.C. 239(g) based on his conviction in Yokohama, it was
essential that the Coast Guard affirmatively show the nature and
el ements of the offense for which he had been convicted. Moreover,
since appellant raised issues as to the | ack of due process in the
Japanese proceeding, it was incunbent on the Coast Guard to nake a
satisfactory showing that his legal rights were fully protected in
that proceeding. In the absence of such proof, we are unable to
deci de whether appellant's conviction in Yokohama was based on
know ng or ot herw se wongful possession of marijuana, and whet her
hi s conviction under the Japanese Marijuana Control Law afforded
fundanental due process to him

Under the circunstances of this case, we hold that the
examner erred in finding that the Japanese court record
est abl i shed appellant's wongful possession of marijuana under 46
US C 239(g). W also disagree with the rational e underlying the
Commandant' s decision. W do not construe appellant's testinony as
an adm ssion of wongful possession of marijuana constituting
m sconduct under the statute and, on the record before us, it is
only shown that his Japanese conviction was for possession of
marijuana w thout reference to the w ongful ness thereof. It is
al so inpossible to determne from the record that appellant was
af forded due process or given a fair opportunity to defend agai nst
t he Japanese charge. For these reasons, we do not consider the
Japanese court record of appellant's conviction, or his adm ssion
t hereof, dispositive of the case. In our view, therefore, the Coast
Guard failed to established the wongfulness of appellant's
possessi on of marijuana under 46. U.S. C. 239(g) and the decision of
t he Commandant so holding is reversed.

ACCORDI NGLY, IT I S ORDERED THAT:

1. The instant appeal be and it is hereby granted;

2. the order of the Commandant affirmng the examner's
order revoking appellant's |icense, nerchant mariner's docunent and
all other seaman's docunents be and it hereby is reversed; and

3. The appellant's |icense, nerchant nmariner's docunent, and

°l't should be noted that the exam ner nade a finding that
appel l ant was intoxicated at the material tinme, but did not
determ ne the degree of his intoxication.
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all other seaman's docunents be returned to hi mupon request.

REED, Chairman, LAUREL, MADAMS, and THAYER, Menbers of the
Board, concurred in the above opinion and order. BURGESS, Menber,
was absent, not voti ng.

( SEAL)



