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CPI Nl ON AND ORDER

The appel lant, Juan A. Rodriguez, a steward enpl oyed aboard
the SS UNI TED STATES, has appealed to the Board fromthe action of
t he Commuandant, revoking his nerchant nariner's docunents.! The
action of the Conmandant is taken in an opinion, affirmng the
initial decision of Examner Martin J. Norris, dated April 28
1967, entered after a full evidentiary hearing. At the hearing and
t hroughout these proceedi ngs, appellant has been represented by
counsel

It is undisputed that on August 27, 1966, the appellant was
serving as a bedroom steward aboard the SS UNI TED STATES whil e the
ship was at sea. At about 5:30 p.m on that date, a conplaint was
made by passenger that her eleven-year-old daughter, Danielle
Coppi n, had been nolested in a service |locker by a man wearing a
steward's uniform Danielle gave a description of the man to

1Section 5(b) (2) of the Departnent of Transportation Act
[80 Stat. 935, 49 U S.C. 1654(b) (2)] provides that it shall be
the duty of the National Transportation Safety Board to review on
appeal the suspension, anmendnent, nodification, revocation, or
denial of any certificate or license issued by the Secretary of
t he Departnent of Transportation. Pursuant to Section 5(nm of
the Act [49 U . S.C. 1654(m], the Board has del egated to the
Commandant of the United States Coast Guard its review authority
under Section 5(b) (2) of the Act regarding Coast Guard matters,
except those cases involving orders of revocation [14 CFR Part
400]. The rules of procedure for appealing to the Board
deci sions of the Conmandant, revoking seanen's docunents, are set
forth in 14 CFR Part 425.



officers on the ship, re-enacted for their benefit the manner in
whi ch the man had taken her from where he had accosted her to the
| ocker, and later, about 7:30 p.m, unhesitatingly identified the
appel lant, from anong 6 crewnenbers, as the man who had nol ested
her. The appellant was di srated and reassigned to duties outside
t he passenger area. He was nmade to surrender his keys, anong which
was an unauthorized master key which open the | ocker into which
Daniell e stated she had been taken and nol est ed.

As a result of an investigation by the Coast Guard, the
appel | ant was charged with m sconduct in accordance with 46 U S. C
672 and the applicable regulations thereunder, nanely 46 CFR
8137.05-5 and 8137.05-20(a)(1).2 The appellant also was charged
W th unauthorized possession of a master key and being in an
unaut hori zed area of the ship w thout perm ssion.

At a hearing held in Brussels, Belgium M ss Coppin testified
that the appellant had taken her to a small unlocked room which
snel | ed of ammoni a, pushed her inside, rubbed his hand between her
|l egs and started to touch her shorts, but when she protested had
|l et her go. On cross examnation, she identified appellant as the
man who nol ested her from anong 10 phot ographs submtted to her for
i nspection by appellant's counsel. The appellant, by way of
defense, offered his testinony and that of 5 crewrenbers, to the
effect that the appellant was present el sewhere at various tines
before, during and after the tinme that the nolestation was all eged

28137.03-5 O fenses for which revocation of licenses or
docunents is sought. (a) The Coast Guard wll initiate
adm ni strative action seeking the revocation of |icenses,
certificates or docunents held by persons who have been invol ved
in acts of such serious nature that permtting such persons to
sail under their licenses, certificates and docunents woul d be
clearly a threat to the safety of |ife or property. (b) These
of fenses, which are deened to affect safety of life at sea, the
wel fare of seanmen or the protection of property aboard ship,
are***(4) Mol estation of passengers.***,

8137.05-20 Types of charges. (a) In lieu of or supplenentary to
the charges described in paragraphs (b) and (c) of this section,
the charges may be: (1) Msconduct. "M sconduct” is a human
behavi or which violates sonme formal, duly established rule, such
as the common |aw the general maritine law, a ship's regulation
or order, or shipping articles. 1In the absence of such a rule,
"m sconduct"” is human behavi or which a reasonabl e person would
consider to constitute a failure to conformto the standard of
conduct which is required in the light of all the existing facts
and circunst ances.
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to have occurred. Fromthe evidence of record, the exam ner found
that the "critical period" when the nolestation took place was
between 5:00 and 5:15 p.m Only one of appellant's wtnesses
testified with respect to this tinme period.

During the course of the hearings, the examner refused to
admt into the record the witten statenent of a witness for the
appel l ant, nmade by the witness prior to his testifying before the
examner. In rejecting the witten statenment, the exam ner, inter
alia, stated that the statenment was sel fserving, that no purpose
woul d be served by admtting it into the record since it is not
used to discredit the witness, and that he was not questioned about
whet her he had made such a statenent. Agai n, counsel for the
appellant urged that the transcript of the hearing held in
Brussel s, which contained Mss Coppin's key testinony, inaccurately
reproduced her testinony but "he reserved objections to the
testinmony submtted, not as to the substance, but there m ght be
things as to form" Despite this reservation, at a later point in
the hearing, counsel noved to strike the testinony because the
exam ner allegedly had engaged in inproper ex-parted discussion
concerning it with counsel for the Coast Guard. The exam ner
stated that the conversation he held wth counsel for the Coast
Guard was a direct result of an off-the-record discussion held at
a previous hearing, in which counsel for the appellant had
participated, and which dealt with the content of the testinony at
the Brussels hearing. Moreover, he stated that it had resulted
when counsel for the Coast Guard had requested the exam ner to
furnish himwth a transcript of the Brussels hearing, which he
refused to do, and in which the question was rai sed whether M ss
Coppin had testified that the appellant had "unzi pped her shorts”
or nmerely touched them The exam ner, in his findings, found that
M ss coppin had testified, as the transcript stated, that he had
t ouched her shorts.

Because counsel for the appellant questioned the accuracy of
the transcript of the Brussels hearing, the exam ner put into the
record a tape made of the proceeding and a transcript thereof, as
well as a letter explaining his reasons for enploying a tape
recorder. By way of summary, these denonstrate that it was used
because the hearing was held out of the United States and in a
foreign country where the possibility existed that the court
reporter mght not be as experienced as a donestic reporter.
However, the transcript of the particular proceeding and the
transcript of the tape do not contain material differences,
al t hough the tape transcript indicates that Mss Coppin testified
that the appellant had "unzi pped her shorts."

On the basis of the docunent evidence and oral testinony by
the Coast Guard and, in particular, Mss Coppin's testinony, the
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exam ner found that the charges agai nst appellant had been proven.
He did not believe appellant or his wtnesses' testinony with
respect to appellant's whereabouts at the critical tine.

On appeal, the Commandant found that the record supported the
examner's findings and affirnmed the examner's order revoking
appel l ant' s nerchant mari ne docunents. |In addition, the Commandant
stated that appellant's possession of the unauthorized nmaster key
was sufficient justification for a "permanent banishment” of
appel l ant fromthe Merchant Mari ne.

On appeal to the Board, appellant relies on the brief he filed
before the Coomandant. Counsel for the conmmandant had not filed a
brief.

Upon consideration of appellant's brief and of the entire
record, we conclude that appellant has been guilty of the
m sconduct charged, and that the nol estation of an el even-year-old
girl, under the circunstances of this case, warrants the sanction
here inposed. To the extent not nodified herein, we adopt the
Commandant's and exam ner's findings as our own.

In support of his appeal, appellant alleges the exam ner
commtted prejudicial procedural and substantive legal error.
These argunents are di sposed of by the Commandant in his opinion
and, as indicated, we adopt as our own the reasons advanced by the
Commandant for rejecting them Nonethel ess, several of appellant's
al l egations require additional coment.

The appel | ant urges procedural error by the exam ner because
of (1) his refusal to admt into evidence the statenent nade and
signed by witness who testified at the hearing; (2) his denial to
appel l ant of a copy of the tape nade by the tape recorder utilized
at the Brussels hearing; (3) his holding and ex-parte discussion
concerning Mss Coppin's testinony at Brussels with counsel for the
Coast Quard; and (4) his relying upon the transcript of the hearing
held at Brussels, as nade by a Bel gi um st enographer, because the
transcript is full of inaccuracies.

In our view, these allegations of procedural error are wthout
substance. To begin with, the exam ner correctly pointed out that
the statenent nmade by a witness who testified for the appellant
before the exam ner, which counsel for the appellant offered into
evi dence, could serve no purpose. In this, the exam ner was
correct because it was, at best, cunulative evidence. See 5 U S.C
566(d). Moreover, there is no allegation that the statenent
contai ned any matter which the witnesses' direct testinony before
the exam ner did not contain. Consequently, its exclusion could in
no way be prejudicial to the appellant.
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Agai n, al though counsel for the appellant conplains that the
transcript of the Brussels hearing was inaccurate, his argunent
does not reach or attack the essential portions of Mss Coppin's
testinony as to how the appellant had nol ested her. Therefore, the
errors conpl ai ned of are inconsequential and in no way prejudiced
appel l ant's case. Agai n, though there is an ex-parte
communi cation from the court stenographer to counsel for the
appellant in which she asserts that she thinks it is inaccurate,
she in no way states in what respects it is inaccurate. Therefore,
her statenment can be given little or no weight. Under these
ci rcunstances, we find no substance to appellant’'s clai mconcerning
the transcript.

Mor eover, al though counsel for the appellant insists that he
shoul d have been given a copy of the tape, the fact is that he was
offered an opportunity to listen to it, and since he was present at
the hearing at Brussels he could have determ ned whether the
transcript of the tape was accurate, but he declined to do so.
Under these circunstances, he cannot now conplain that he was not
given a copy of the tape.

Appel lant's |l ast allegation of procedural error is that the
exam ner held an ex-parte discussion with counsel for the Coast
Guard outside the hearing roomconcerning the case, and that such
a discussion was inproper. However, as previously indicated, the
record denonstrates that his discussion cane as a result of a
col | oquy between counsel for the appellant, counsel for the Coast
Guard, and the exam ner, concerning the nature of Mss Coppin's
testinmony at the Brussels hearing at which counsel for the Coast
Guard was not present. Foll owi ng the hearing, counsel for the
Coast Quard called the exam ner who refused to give counsel for the
Coast CGuard the transcript of the hearing outside the presence of
counsel for the appellant but nonetheless discussed wth him
whet her the transcript reflected that Mss Coppin had testified

that the appellant had "unzipped her shorts.” In view of her
detail ed testinony of nolestation, whether appellant touched her
shorts or "unzipped' themis of little or no consequence and

therefore, the examner commtted no error in refusing the
transcript to counsel for the Coast Guard or in giving himhis
recol l ection of what the transcript mght contain, wth the caveat
that the transcript would be controlling on what the w tness had
sai d.

In sum appellant's conplaints of procedural error are w thout
f oundat i on. The appellant's contentions of substantive error
relate to the examner's finding that Mss Coppin's testinony was
credi ble and his refusal to accept the testinony of appellant, and
his wtnesses, insofar as it purported to show that he was not the
person who nolested M ss Coppin. W believe that the record

-5-



contains sufficient evidence to support the examner's
determnation as to the credibility of wtnesses appearing before
him On the basis of the record, the findings made below are, in
our view, supported by reliable, probative and substantial
evi dence.

In view of our disposition of this matter, there is no
necessity that we coment on whether the additional charges of
being present in an unauthorized area of the ship and having
unaut hori zed possession of a nmaster key al so warrant revocation of
appel l ant's seaman's docunents.

ACCORDI N&Y, |IT IS ORDERED THAT: The decision of the
Commandant be and is hereby affirned.

O CONNELL, Chairman, and LAUREL, REED, THAYER and M:ADANS
Menbers of the Board, concurred in the above opinion and order.

( SEAL)



