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| ssued to: Richard W CLI FTON,
Appel | ant

Thi s appeal has been taken in accordance with 46 U S.C. § 7702 and 46 C.F.R 8§
5. 701.

By order dated April 21, 1993, an Administrative Law Judge of the United States
Coast Guard at Seattle, Washington, revoked Appellant's Merchant Mariner's Docunent
upon finding proved the charge of "USE OF A DANGEROUS DRUG. " The supporting
specification found proved all eges that Appellant, "being the holder of the above
capti oned docunent, did, on or about
11 Septenmber 1992, at Anacortes, Washington, wongfully have Cocai ne netabolite
present in your body as reveal ed through a drug screening test."

The hearing was held at Seattle, Washington, on March 2, 1993, and April 13,
1993. Appellant was represented at the hearing by professional counsel. At the

heari ng, Appellant entered an answer of "denied" to the specification and charge of



use of a dangerous drug. The Investigating Oficer introduced in evidence six
exhibits and the testinmony of four witnesses. |In defense, Appellant offered in
evidence two exhibits and the testinony of three wtnesses.

Appell ant was fully advised by the Adm nistrative Law Judge that if the charge
was found proved, an order of revocation would be required unl ess Appellant provided
satisfactory evidence of cure. After the hearing, the Adnministrative Law Judge
rendered a written decision and order in which he concluded that the charge and
speci fication had been found proved and that Appellant did not provide satisfactory
evidence of cure. His order, dated April 21, 1993, revoked the above captioned
docunents issued to Appellant by the Coast Guard.

On May 21, 1993, Appellant timely submitted a conpleted appeal in accordance
with 46 CF. R 8 5.703(c). Therefore, this matter is properly before the Commandant

for review

FlI NDI NGS OF FACT

At all times relevant, Appellant Richard W difton was the hol der of Merchant
Mariner's Docunent 531-40-0452.

On Septenber 11, 1992, Appellant, was enployed by Crowl ey Maritine Services as a
deckhand aboard the MV HUNTER, O N. 578655. On Septenber 11, 1992, he was directed
by M. Craig Tornga, Dispatch Manager for CrowW ey Maritinme, to provide a urine
speci men pursuant to a randomdrug test for the crew of the MV HUNTER while it was

noored to the City Dock at Anacortes, Washington.



On Septenber 11, 1992, at approximately 9:10 p.m, M. Hubert Thornton of Drug
Screen Col l ection Services provided Appellant with a specimen bottle for collection
of the urine. Appellant was unable to produce the required 60 milliliters necessary
for testing. Utimately, Appellant produced the requisite speci nen anount past
m dni ght on Septenber 12, 1993. The urine specimen was sealed in the presence of
t he Appellant, who signed the appropriate section of the Drug Testing Custody and
Control Formin M. Thorton's presence. At that time, the Appellant acknow edged
that the specinmen contained in the bottle was his and the information on the contro
formand the | abel affixed to the specimen bottle was correct. M. Thornton then
personal ly drove the specinmen to Smith Klein Beecham dinical Laboratories in
Seattl e, Washington, for shipment to the Smith Klein facility in Van Nuys,
California, which is a NIDA certified | aboratory.

Smith Kl ein Beecham dinical Laboratories in Van Nuys received Appellant's urine
speci nen intact and properly identified, and conducted the prescribed tests. The
speci nen tested positive for the cocaine netabolite. Smith Klein then forwarded its
| aboratory report and its findings to Dr. Kevin M O Keefe, the Medical Review
Oficer (MRO assigned to the case, who reviewed the results. The MRO subsequently
reviewed the |l aboratory results, interviewed the Appellant via tel ephone and
determ ned that Appellant's urine specinen tested positive for cocaine netabolite

An additional urine specinmen was collected on Septenber 13, 1992, by Crow ey

Maritime, the Appellant's enployer, acting on



behal f of Exxon Corporation. Exxon requires personnel of conpanies that they
subcontract with to be tested for drug use if the subcontractor's enpl oyees handl e
Exxon equi pnent. Tr. 167-68. |In this case, after having the specinmen collected for
the random urinal ysis conducted by Crowl ey Maritine on Septenber 12, 1992, which was
the basis for the charge and specification in this case, another speci nen was
collected fromthe Appellant on Septenber 13, 1992, for the testing required by
Exxon. Tr. 163. This specinen also tested positive for the presence of the cocaine

nmet abolite.

BASES COF APPEAL

Thi s appeal has been taken fromthe order inposed by the Administrative Law Judge
revoki ng Appellant's Merchant Mariners' docunent. Appellant sets forth the
foll owi ng bases for appeal
(1) The Finding of the Administrative Law Judge that proper procedures were followed
in the collection of Appellant's urine specinen is not supported by the evidence
and, consequently, the results of the drug test should not be allowed into evidence
(2) The Administrative Law Judge shoul d not have considered evidence that the
Appel l ant tested positive for cocaine in a test given by his enployer that did not
conply with Coast Guard procedures.
(3) The Appellant was denied his constitutional right to be free from unreasonabl e

searches and seizures as the result of the random nature of the drug test.



(4) The Appellant was denied his right of due process by the presunption that an
i ndi vi dual who tests positive for drug use is a drug user.

(5) The Coast Guard did not have jurisdiction in this case.

APPEARANCE: Cheryl A. French
Schwerin, Burns, Canpbell & French,
2505 3rd Avenue, Suite 309
Seattl e, Washington 98121-1452

OPI NI ON

Appellant's first basis of appeal is that the Adm nistrative Law Judge's finding
"that the credible evidence and testinony adduced at the hearing fully supports the
integrity of the chain of custody and provides [the Administrative Law Judge] with
sufficient proof that the collection and scientific procedures utilized to test
Respondent's urine specimen conport with and were perfornmed in the manner prescribed

in the applicable regulations . is not supported by the evidence and the
results of the test should therefore be suppressed. | disagree

Appel | ant argues that proper procedures under Coast Guard regul ati ons were not
followed in the collection of the respondent's urine specinmen, which tested positive
for the presence of cocaine metabolite. Specifically, Appellant argues that the
speci nen was not kept in viewat all times prior to being sealed and | abel ed and

that the specimen was not secured at all times when the collector left the

collection site. Additionally, Appellant argues that he signed the Drug Testing



and Control Formprior to providing the specinmen rather than at the tinme the

speci nen was conpleted. For all these reasons, Appellant states that the specinmen
was not in the proper custody of the collector at all tines and, therefore, should
not have been accepted into evidence.

M. Thornton, the individual who was responsible for collection of the
Appellant's urine specinen, testified that he initially received a partial specinmen
fromthe Appellant that was not sufficient for testing purposes. He indicated that
he discarded the partial specinmen and, after several hours during which the
Appel | ant was asked to drink fluids, the Appellant finally produced a full specinmen
after mdnight. Tr. 21-30.

M. Thornton stated that, upon Appellant providing a full specimen, the Appellant
signed the Drug Testing and Control Formindicating that his urine specinen was
provided to the collector, the specinen bottle was sealed with a tanper-proof seal
in his presence and that the information provided on the formand on the | abel
attached to the specinen bottle was correct. Tr. 26, 48.

Appel l ant contradicted this version of the collection process. He stated that
M. Thornton collected partial specinens until he had enough to get the full
speci nen amount. Tr. 140-43. Appellant also testified that his partial specinens
were placed unsealed in a specimen box with specimens from other crewnenbers, Tr.
140, that this box was unattended at certain tines and that there was access to the
area where the specinen box was left. Tr. 143-49. The Appellant testified that his

enpl oyer was upset with himover his union activities, inplying that his specinmen



was tainted on purpose. Tr. 153-56. However, Appellant could provide no evidence
that anyone was in the collection area unescorted or that anyone tainted the
specinen. Tr. 166. Finally, he testified that he had signed the Drug Testing and
Control Formwhen he first had attenpted to provide the speci nen and not upon
providing the full specinen. Tr. 141.

It is apparent fromthe Findings that the Admi nistrative Law Judge was not
convinced by Appellant's testinony regarding the facts, or his conpletely
unsupported theory of corporate conspiracy. Instead, the Administrative Law Judge
found that the collection of the urine was conducted in accordance with applicable
regul ations. Decision and Order p. 14. The Administrative Law Judge is vested with
broad discretion in nmaking determ nations regarding the credibility of w tnesses and

in resolving inconsistencies in the evidence. Appeal Decision Nos. 2522 (JENKINS);

2519 (JEPSON): 2516 (ESTRADA): 2503 (MOULDS) and 2492 (RATH). Findings of the

Admi ni strative Law Judge need not be consistent with all evidentiary material in the
record as long as sufficient material exists in the record to justify the finding.

Appeal Decision Nos. 2522 (JENKINS): 2519 (JEPSQON): 2506 (SYVERSTEN): 2424

(CAVANAUGH) and 2282 (LITTLEFIELD). Utimtely, the findings of the Admnistrative

Law Judge will not be disturbed unless they are inherently incredible. Appeal
Deci sion Nos. 2522 (JENKINS); 2506 (SYVERSTEN); 2424 (CAVANAUGH): and 2282

(LITTLEFI ELD) .

In the case herein, there is substantial evidence upon which the Adm nistrative

Law Judge based his finding that the



col l ection procedures used to obtain Appellant's specinen and the security provided
to the specinen once it was obtained met the applicable standards. Accordingly,

that finding, based on such evidence, will not be disturbed.

Il

The Appel | ant next chal | enges the Admi nistrative Law Judge's admi ssion and
consi deration of evidence regarding the results of testing of the urine specinmen
col l ected on Septenmber 13, 1992, by Crowl ey Maritine, the Appellant's enployer
acting on behalf of Exxon Corporation, which also tested positive for cocaine
nmet abol i te.

The information at issue was elicited fromthe Appellant by the Coast CGuard
Investigating OFficer on cross-exam nation and was adnmitted into evidence by the
Admi ni strative Law Judge over the objection of the Appellant's counsel. The
Admi ni strative Law Judge states in his opinion that this positive result in the
later test lent a strong inference and added further credibility to the initial test
that fornmed the basis of the charge and specification in this case. Decision and
Order, pp. 22-23

Appel | ant appeals the reliance by the Administrative Law Judge on the Exxon test
by asserting there is no evidence regarding the procedures followed in conducting
the test or in the analysis of the specinmen. Additionally, Appellant asserts that
reliance on the test for any reason is contrary to Coast Quard regul ati ons because

t he speci nen was not a Coast Guard approved or recognized test.



In general, the evidence conpetent to support findings need not fulfill the

prerequi sites of admissibility necessary in jury trials. Appeal Decision Nos. 2183

(FAIRALL) and 2404

(MCALLI STER). "The standard for admi ssion of evidence in an agency proceeding is
found in the Admi nistrative Procedures Act and allows '[a]ny oral or docunentary

evi dence' except 'irrelevant, inmmterial, or unduly repetitious evidence

Gall agher v. National Transp. Safety Bd., 953 F.2d 1214, 1218 (10th Cr. 1992)

(quoting 5 U.S.C. § 556(d). See also Appea

Deci sion No. 2419 (MJRPHY) (Relevant and material evidence is admissable in

suspensi on and revocation proceedi ngs); Appea

Deci sion No. 2183 (FAIRALL) (Al relevant and material evidence is to be available

for consideration). Strict adherence to the rules of evidence observed in courts is

not required. 46 C.F.R § 5.20-95(a); Appeal Decision Nos. 2443 (BRUCE) and 2382

(NILSEN). However, the Federal Rules of Evidence provide guidance in determnning
what evidence is adm ssable and may be considered reliable and probative. Appea

Deci si on No. 2382

(BRUCE). The question as to how nuch weight to assign to particular evidence is for

the Adm nistrative Law Judge to determne. Appeal Decision Nos. 2382 (NILSEN) and

2302
(FRAPPIER). Unless the evidence relied on is inherently incredible, the factua
findings of an Adm nistrative Law Judge will not be overturned on appeal. Appea

Deci si on Nos. 2522

(JENKINS); 2506 (SYVERSTEN): 2424 (CAVANAUGH) and 2282
(LITTLEFI ELD) .




In this case, the Appellant stated on direct exam nation that he had never used
cocaine. Tr. 150. Additionally, he stated that, upon being notified on Septenber
18 of the results of the random drug test that was the basis of this hearing, he
attenpted to arrange for another drug test to discount the prior test. He was
unabl e to have such a test done until Septenber 21. He then introduced the results
of the Septenber 21 test, which was negative for the cocaine netabolite, into
evidence at the hearing. Tr. 150-52

The evi dence that Appellant had provided a specinmen for drug testing purposes on
Sept enmber 13 and that it was positive for cocaine is clearly relevant and materia
evidence, particularly in regard to the facts of this case. The Appellant hinself
testified that he imediately wanted to have another drug test conducted upon
| earning that the urine specinen provided on Septenber 12 had tested positive in
order to discount the results of the testing done on the specinmen provided on
Sept ember 12. If Appellant believed that the results of the test of his "rebuttal”
speci nen provided on Septenber 21 was rel evant and probative, then the results of
the test on a specinen collected on Septenber 13 would al so be rel evant and
probative. Earlier testinony by Doctor O Keefe, the Medical Review Oficer,

i ndi cated that subsequent tests to confirmthe presence of the cocaine netabolite in
one test could be valid as confirmatory of the original test only if they were
conducted within a brief interval of the original test since the cocaine netabolite

remains in the systemfor one to three days. Tr. 73



The evidence of the results of the Exxon test could also be regarded as
i npeachnent evi dence. Appellant opened the door to inpeachnment based on this Exxon
test during his direct exam nation by submitting evidence of testing of a urine
speci nen provided on Septenber 21 that showed negative for the presence of the
cocaine netabolite to rebut the positive results of the testing of the initia
speci nen provided on Septenber 12. Even if one assunes that the presence of the
cocaine netabolite in the Appellant's system on Septenber 12 could not be confirmed
by the results of the testing on the specinen provided by the Appellant on Septenber
13, the results of the testing on the Septenber 13 specinmen contradicts the
Appell ant's assertion that he never used cocaine

VWile there was no evidence presented regarding the procedures followed in the
collection and testing of Appellant's Septenber 13 specinen, neither was there
evi dence presented by the Appellant indicating that the results were not reliable.
It was Appellant who was in the best position to challenge the results. No evidence
was presented by the Appellant that indicated that the results were untrustworthy.
In an adm nistrative hearing, the Admi nistrative Law Judge is not required to infer

any deliberate acts of tanpering or gross negligence in handling of a speci nen when

none has been shown. Gallagher, supra, at 1218. Additionally, there was sone
testinony provided by the Appellant that lent credibility to the collection of the
Sept enber 13 specimen. Appellant indicated that he had authorized the specinmen to

be taken on Septenber 13,



knew t he purpose for the specimen, and indicated that the speci men was taken in the
sane manner and by the same people as the Septenber 12 test. Tr. 168-75

The nmere fact that the specimen collection was for a purpose other than one
aut hori zed and subject to Coast Guard regulations is not reason to exclude the
evidence. Once again, as long as the evidence is relevant and material, and not
inherently incredible, it can be considered in a suspension and revocation hearing
It is the province of the Admi nistrative Law Judge to deternmine whether it is
reliable and probative and to determ ne the weight that the evidence will be

accorded. Appeal Decision Nos. 2382 (N LSEN) and 2302 (FRAPPI ER)

The evidence of the positive nature of the test of another urine specinen
provided by the Appellant so close in tinme to the specimen that was the basis of the
specification in this case, especially as inpeachnent of the Appellant's testinony,
is relevant and material. Additionally, the evidence, in the light of the manner it
was received at the hearing, is not inherently incredible and, therefore, the
deci sion of the Administrative Law Judge to consider such evidence will not be
overturned on appeal

Finally, even if the evidence of the positive nature of the Septenber 13 test is
excluded, there is still sufficient evidence of a reliable, probative nature on the
record to support the Adm nistrative Law Judge's determiniation that the charge and
specification were proved. Therefore, even assum ng, arguendo, that it was error to

admt this evidence, the error would be harnl ess.



Appel | ant next chal |l enges the random drug test that was the basis of the charge
and specification in this case as violative of the Appellant's Fourth Amendnent
right to be free fromunreasonabl e searches and sei zures.

Appell ant raises this issue inappropriately in this forum The purpose of these
proceedings is renedial in nature and intended to maintain standards for conpetence
and conduct essential to the pronotion of safety at sea. 46 U S.C. 8§ 7701; 46
CF.R 8§85 5. The urinalysis collection and testing prograns are conducted in
accordance with regul ations pronul gated in accordance with the Administrative
Procedures Act (5 U.S.C. § 552 et seq.) set forth in 46 C.F.R Part 5. Those
regul ations specifically detail the authority of the Administrative Law Judge at the
hearing | evel and the Commandant at the appellate |evel

That whi ch Appel | ant requests is clearly beyond the purview and authority of
Suspensi on and Revocation Proceedings. Neither the Adm nistrative Law Judge nor the

Commandant are vested with authority to decide constitutional issues; that is

exclusively within the purview of the federal courts. Appeal Decision No

2546 ( SVEEENEY)

Appel | ant next argues that the presunption that an individual who tests positive
in adrug test is a drug user allows the Coast Guard to avoid the burden of proof
and is essentially an irrebutable presunption, thereby being a violation of

Appellant's right to due process.



The presunption is established by 46 C.F.R § 16.201 (b), which states "If an
i ndividual fails a chem cal test for dangerous drugs under this part, the individua
will be presuned to be a user of dangerous drugs.” In order to establish this
presunption, the Coast Guard must prove (1) that the respondent was the individua
who was tested for dangerous drugs, (2) that the respondent failed the test, and (3)
that the test was conducted in accordance with 46 C.F.R Part 16. This proof
establishes a prima facie case of use of a dangerous drug (i.e. a presunption of use
of a dangerous drug), which then shifts the burden of going forward with evidence to
the respondent to rebut this presunption. |If the respondent produces no evidence in
rebuttal, the Adm nistrative Law Judge, on the basis of the presunption al one, may

find the charge of use of a dangerous drug proved. Appeal Decision Nos. 2555

(LAVALLAIS); 2379 (DRUM and

2279 (LEWS).

The presunption established by evidence of failure of a urine test for dangerous
drugs is not, as Appellant alleges on appeal, an irrebuttable presunption. For
i nstance, the respondent at a hearing faced with overcom ng the presunption of use
of a dangerous drug may rebut the presunption by producing evidence (1) that calls
into question any of the elements of the prinma facie case, (2) that indicates an
al ternative nmedical explanation for the positive test result, or (3) that indicates
the use was not wongful or not knowing. If this evidence is sufficient to rebut

the original presunption, then the burden of presenting



evidence returns to the Coast Guard. 4 J. STEIN, G

MTCHELL & B. MEZINES, ADM NI STRATIVE LAW § 24.01 (1994). Thus, the Coast Cuard at

all tines retains the burden of proof. Appea
Deci sion Nos. 2556 (LINTON) and 2167 (JONES); Fed. R Evid. 301.

"Presunptions are permissible [in adnmi nistrative hearings] unless they are

unreasonabl e, arbitrary, or invidiously discrimnatory." Lavine v. Mlne, 424 U S.

577, 582 (1975). If this standard is net, then due process is satisfied. Chung v.
Park, 514 F.2d 382, 387 (3rd Cir.), cert. denied, 423 U S. 948 (1975); Dawson v.
ers, 622 F.2d 1304, 1314 (9th Cir. 1980). To the extent that use of a dangerous
drug is presuned fromthe presence of the drug established subsequent to reliable,
probative and substantial evidence of valid collection and testing procedures of an
individual's urine, | find that such presunption is reasonable, not arbitrary and
not invidiously discrimnatory, and, therefore, such presunption satisfies due
process. Additionally, |I find that due process was satisfied by the use of the

presunption in this case

Finally, Appellant challenges the jurisdiction of the Coast Guard in this case
because, at the time Appellant was requested to provide the specinen, he was off
duty and was not operating the vessel. Appellant's argunment is without nerit.

Appel l ant was a menber of the crew of the MV HUNTER at the tine he provided the
urine specimen. He happened to be between watches. Testinony indicated that, in

t he event of an emergency,



he woul d have responsibilities whether on duty or off. Tr. 115-16. In any event,
Appel l ant's status aboard the vessel does not matter as it is his status as the

hol der of a merchant mariner's docunment that establishes jurisdiction for purposes
of suspension or revocation when use of dangerous drugs is charged. 46 U S.C §
7704(c) states "If it is shown that a holder [of a license, certificate of registry,
or nerchant mariner's docunment] has been a user of . . . a dangerous drug, the
license, certificate of registry, or nerchant mariner's docunent shall be revoked

." NISB Order No. EM 31 (STUART), Appeal Decision No. 2135 (FOSSANI) (both

interpret predecessor statute, 46 U S.C. § 239b).

CONCLUSI ON

The findings of the Admi nistrative Law Judge are supported by substantia
evidence of a reliable and probative nature. The hearing was conducted in

accordance wi th applicable |l aws and regul ations.

ORDER

The decision of the Admi nistrative Law Judge dated April 21, 1993 is AFFI RVED

Robert E. KRAMEK
Admiral, U S. Coast Guard
Commandant

Si gned at Washington, D.C. this 27th day of _January, 1995



