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Thi s appeal has been taken in accordance with 46 U S.C. 7702 and
46 C. F. R 5.701.

By an order dated 22 May 1989, an Administrative Law Judge of the
United States Coast Guard at Norfolk, Virginia suspended Appellant's
Merchant Mariner's License and Docunment for one nonth remtted on six
nont hs probation. This order supplenented the witten decision of the
Admi ni strative Law Judge dated Norfolk, Virginia, on 4 May 1989.

PULSI FER

Appell ant was charged with negligence supported by two
specifications. This charge and both specifications were dism ssed by
the Admi nistrative Law Judge. (Specification one was found not proved
and di sm ssed, Specification two was dism ssed for vagueness).

Appel | ant was al so charged with m sconduct supported by four
specifications. The charge and specification two were found proved.
Specification one was wi thdrawn by the Investigating Oficer.
Specifications three and four were found not proved and were

di smi ssed.

The specification found proved all eged that Appellant, while
serving aboard the USNS CAPELLA, under the authority of his license
and docunent, did, on 17 Novenber 1988, operate the vessel in the
Chesapeake Bay Regul at ed Navi gational Area, with inpaired
maneuverability, without the authorization of the Captain of the Port,
in violation of 33 CF. R +165.501(c)(6)(i)(B) (1988)1.

The hearing was held at Norfolk, Virginia on
20 and 21 Decenber 1988. The Administrative Law Judge issued a
witten decision on 4 May 1989 based on the substance of that hearing.
An additional session was held on 19 May 1989 at Norfolk, Virginia, at
which tine the Adm nistrative Law Judge i ssued the order suspending
Appellant's license for one nonth remtted on six nonths probation.

1 Currently, this regulation is promul gated as
33 CF.R +165.501(d)(6)(i) (1989).

This order was issued in witing by the Admi nistrative Law Judge on 22
May 1989.

Appel | ant appeared and was represented by professional counsel.
The Investigating Oficer presented seven exhibits which were adnmitted
into evidence and produced the testinony of five wtnesses. Appellant
presented four exhibits which were admtted into evi dence and
testified in his owmn behalf. Appellant entered the answer of deny to
t he charge and specification.

Appellant filed his notice of appeal on 20 June 1989 and filed
his appeal brief on 19 July 1989. Since the record and admi nistrative
file do not reflect the date on which the conplete decision and order
was served on Appell ant, Appellant's submi ssions nmust be consi dered
tinmely. Accordingly, this matter is properly before the Vice
Commrandant for review.



FI NDI NGS OF FACT

At all times relevant, Appellant was the hol der of the above-
captioned |license and docunent authorizing himto serve as Master of
St eam or Mbtor Vessels of any Gross Tons upon Cceans. USNS CAPELLA
(O N. 005078) is a public vessel owned by the United States and
operated by the Mlitary Sealift Conmmand. The vessel displaces 48, 143
tons and is 892 feet |ong.

On 17 Novenber 1988, USNS CAPELLA, under Appellant's conmmand
suffered the failure of the port engine thernostat requiring the port
engi ne to be shut down. Later that sanme day, Appellant maneuvered the
vessel into the Lynhaven Roads Anchorage area. This area is within
t he Chesapeake Bay Regul ated Navigation Area. Title 33 CF. R
+165.501(c)(6) (i) (B) (1988) (See, supra, note 1) prohibits the
entry of disabled vessels over 100 gross tons unless specifically
aut horized by the Captain of the Port (COTP). Appellant, while
notifying his agent of his transit plans, did not receive
aut horization fromthe COTP to enter the Regul ated Navi gation Area
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BASI S OF APPEAL

Appellant's basis of appeal is that the Adm nistrative Law Judge
erred in proceedi ng agai nst Appellant's Merchant Mariner's Docunent
"since the offense was committed as an officer under license."

OPI NI ON

Appel | ant argues that the Admi nistrative Law Judge, while
properly proceedi ng agai nst Appellant's |license, should not have
proceeded agai nst Appellant's Merchant Mariner's Docunent.

Appel | ant asserts that the charge of m sconduct was not of such a
nature that it would violate the normal requirenents of non-licensed
persons. Appellant also asserts that the application of the

suspension to all licenses and docunents is excessive and
di sproportionate to the charge and specification found proved. | do
not agree

The charge and specification of m sconduct having been found
proved, the Administrative Law Judge was required by regulation to
direct his order against Appellant's docunent as well as his |icense
In discussing the order of the Adm nistrative Law Judge in these
proceedi ngs, 46 C.F.R =+5.567(b) states in pertinent part:

The order is directed against all I|icenses,
certificates or docunents except that in
cases of negligence or professional in-
conpetence, the order is nade applicable
to specific licenses, certificates or doc-
unent s.

It is noted that in a precedent case involving a violation of a
COTP Order, the Administrative Law Judge directed his order against
both the license and the document of the individual charged as
requi red by the above cited regul ation. Appeal Decision 2220
(LAMBERT). Accordingly, in the case herein, the Adm nistrative Law
Judge's order is consonant with both the regul ati ons and precedent
deci si ons on appeal

Finally, I find that the suspension ordered by the Adm nistrative
Law Judge is neither unfair nor disproportionate to the charge and
specification found proved and is within the suggested range of
appropriate orders listed in 46 CF.R Table 5.569



CONCLUSI ON

The findings of the Admi nistrative Law Judge are supported by
substantial evidence of a reliable and probative nature. The hearing
was conducted in accordance with the requirenents of applicable |aw
and regul ati ons.

ORDER

The Decision and Order of the Adm nistrative Law Judge issued on 4
May and 22 May 1989 at Norfolk, Virginia is AFFI RVED.

MARTI N H. DAN ELL
Vice Admral, U S. Coast Guard
Vi ce Conmandant

Si gned at Washington, D.C., this 8th day of October, 1990.
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