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Thi s appeal has been taken in accordance with 46 U S.C SS7702
and 46 CFR SS5. 701.

By an order dated 30 May 1989, an Administrative Law Judge of the
United States Coast Guard at Houston, Texas suspended Appellant's
Merchant Mariner's Docunment outright for eight nonths upon finding
proved the charge of m sconduct. The m sconduct charge was supported
by two specifications, both of which were found proved. The first
specification alleged that Appellant on or about 19 Decenber 1988,
whil e serving as an abl e seaman aboard the S/T OVERSEAS CH CAGO, did,
whil e said vessel was engaged in |ightering operations, assault the
Chi ef Mate, Vernon Adkison, in the cargo control room by nmaking The
first specification further alleged that, by confronting the Chief
Mat e during the operations and in the control room Appellant had
created a di sturbance aboard the ship at a critical tine. The second
specification alleged that Appellant, while serving in the same
capacity on 20 Decenber 1988, verbally threatened the sane Chief Mte
in the Captain's office.

The hearing was held at Houston, Texas, on 30 nmarch 19898.
Appel | ant appeared at the hearing pro se and entered a plea of
DENI AL to the charge and all specifications.

The Investigating Oficer introduced five exhibits into evidence
and called four witnesses. Thee Appellant testified in his own behal f
and introduced the testinony of four other w tnesses. The
Admi ni strative Laws Judge found the charge and specifications proved
at the conclusion of the hearing on 30 March 1989. The conplete
Deci si on and Order was issued on 15 June 1989 and was served on
Appell ant on 19 June 1989. Appellant filed a notice of appeal on 12
June 1989 and perfected his appeal by filing a brief on 7 Novenber
1989.

FI NDI NGS OF FACT

1. At all times relevant, Appellant was serving under the
authority of his above captioned docunent as an abl e bodi ed seaman
aboard the S/ T OVERSEAS CH CAGO, a nerchant vessel of the United
St at es.

2. On or about 19 Decenber 1988, while the S/ T OVERSEAS CH CAGO
was engaged in cargo lightering operations at sea near Port Arthur,
Texas, Appellant charged into the cargo control roomto confront the
Chief Mate, M. Adkison. At that tinme, M. Adkison was sitting and
nonitoring the ongoi ng operations.

3. Appel | ant approached to within two or three feet of M.

Adki son's face, draw ng back one of his clenched fists as if to strike
the Chief Mate and all the while shouting "you don't have the guts to
fire me", or words to that effect. The only other witness present in
the cargo control roomfor the entire confrontati on was the Punpnan,
M. WIllians, who was nonitoring the operations with the Chief Mate.
Both M. Adkison and M. WIllians interpreted Appellant's actions to
constitute a threat to M. Adkison.

4. On 20 Decenber 1989, Appellant was summoned to the Captain's



office for the official "logging" of the events which had occurred
previously in the cargo control room Present in the office at the
time of the logging were five people: the Captain, the Chief Mate,

t he Punmpnman, the Boatswain and the Appellant. Wen the Captain asked
the Appellant to comment for the |og, Appellant accused the Chief Mte
of being a liar. Appellant then said to M. Adkison words to the
effect, "I will see you in Galveston on your boat". The Captain,

Boat swai n and M. Adkison all testified they understood this statenent
to be a verbal threat to M. Adkison.

5. As a result of Appellant's assault of the Chief Mate in the
cargo control roomon or about 19 Decenber 1988, Appellant had created
a disturbance potentially threatening the safety of both the S/T
OVERSEAS CHI CAGO and the MV OVERSEAS ARCTIC since there is an
enhanced risk of danger during lightering operations.

6. Fi nding the two supporting specifications proved by a
preponderance of the credible and persuasive evidence, the
Admi ni strative | aw Judge concl uded that the charge of m sconduct had
been proved.

BASES OF APPEAL

Thi s appeal has been taken fromthe order of the Admi nistrative
Law Judge. Appellant asserts the foll owi ng bases of appeal:

(1) the testinony of the witnesses to the |ogging incident on 20
Decenber 1988 shoul d not have been relied upon by the Administrative
Law Judge since none of the witnesses were able to accurately perceive
t he incident, and

(2) the eight nmonth outright suspension was unduly harsh since
it would prevent Appellant fromachieving full seniority in his union
requiring himto work an additional eight years to be eligible again
and it would adversely affect his life insurance policy.

Appear ance by: Appellant, pro se

OPI NI ON
|

On appeal, Appellant does not question the Admi nistrative Law
Judge's finding with regard to the first specification. Appellant
chal l enges only the findings as to the accuracy of the w tness
accounts with respect to the second specification.

However, resolution of the alleged inconsistency in the testinony
of the witnesses is a matter of credibility which is wholly within the
purview of the Adm nistrative Law Judge. Appeal Decision 2452
(MORGANDE) and Appeal Decision 2427 (JEFFERIES). The Administrative
Law Judge nade the ultimate finding that all the w tnesses now
chal I enged on appeal were credible. [Decision and Order, p. 12]. The
Admi ni strative Law Judge's determ nation fromthe conflicting
testinony of several w tnesses will not be disturbed unless it is
i nherently incredible. Appeal Decision 2356 (FOSTER); Appeal
Deci si on 2340 (JAFFEE); Appeal Decision 2333 (AYALA); and Appeal
Deci sion 2302 (FRAPPIER). | do not find the Admi nistrative Law
Judge's conclusions as to the credibility of the testinony of the
wi t nesses to the 20 Decenber "l oggi ng" incident inherently incredible.

Finally, Appellant asserts that the eight nonth outright
suspensi on i s excessive. However, the order in a particular case is
peculiarly within the discretion of the Adm nistrative Law Judge and,
absent sone special circunstances, will not be disturbed on appeal.
Appeal Decision 2468 (LEWN); Appeal Decision 2379 (DRUM; Appeal
Deci si on 2366 ( MONAGHAN); Appeal Decision 2352 (1 AUKEA); Appeal



Deci si on 2344 (KOHAJDA); and Appeal Decision 1751 ( CASTRONUOVO) .

The circunstances which Appellant referred to in nmtigation of the
order are not conpelling since hardship has never been grounds to
nodi fy suspension orders. Appeal Decision 2323 (PH LPOTT); Appea
Deci sion 1666 (WARD). Thus, | find no special circunstances in this
case which would cause me to nodify the Administrative Law Judge's
order.

Addi tionally, the order inposed at the conclusion of the hearing
is exclusively within the discretion of the Adm nistrative Law Judge
and will not be disturbed unless clearly excessive. Appea
Deci si on 2463 (DAVIS); Appeal Decision 2423 (WESSELS); and Appea
Deci sion 2414 (HOLLOWELL). Pursuant to 46 C.F.R +5.569(d), the
suggested range of an appropriate order for "violent acts agai nst
ot her persons (w thout injury)" is tw to six nonths. | cannot say
the eight nmonth suspension is clearly excessive particularly in view
of 46 CF.R +5.569(b)(2) which specifically allows the Adnministrative
Law Judge to consider evidence of a prior offense in aggravation in
sel ecting an appropriate order. There was an affidavit in evidence
whi ch noted Appellant's prior six nmonth suspension for stealing from
the ship's store and uttering profanities at the Master aboard the MV
ARION on 26 April 1988. (10 Ex. 6).

CONCLUSI ON
Having reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient cause
to disturb the findings and conclusions of the Admi nistrative Law
Judge. The hearing was conducted in accordance with the requirenents
of applicabl e regul ations.
ORDER

The Decision and Order of the Adm nistrative Law Judge dated 15
June 1989 at Houston is AFFI RVED.

MARTI N H. DAN ELL
Vice Admral, U S. Coast Guard
Vi ce Conmandant

Si gned at Washington, D.C. this 6 day of July, 1990.
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