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Thi s appeal has been taken in accordance with 46 U . S.C. 7702
and 46 CFR 5. 30- 1.

By order dated 23 July 1958, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, revoked
Appel lant's license upon finding proved the charge of "narcotics
conviction."” The specification found proved all eges that, being
the holder of the captioned docunent, on or about 12 June 1987
Appel l ant was convicted by the Twenty-fourth Judicial District
Court, Parish of Jefferson, State of Louisiana, a court of record,
for knowingly and intentionally possessing wth intent to
distribute a control |l ed dangerous substance, to wit: marijuana. A
second charge, alleging m sconduct, was found not proved.

The hearing was held at Mam, Florida, on 23 July 1985.

Appel | ant appeared at the hearing w thout counsel and entered
a plea of not guilty to the charge and specification.

The Investigating Oficer introduced in evidence two exhibits.

I n defense, Appellant introduced in evidence five exhibits and
his own testinony.

After the hearing the Adm nistrative Law Judge rendered a
decision in which he concluded that the charge and specification
had been proved, and entered a witten order revoking all |icenses
and docunents issued to Appellant.

The conpl ete Decision and O der was served on 14 August 1985.
Appeal was tinely filed on 30 July 1985 and perfected on 18
Sept enber 1985.

FI NDI NGS OF FACT

On or about 12 June 1984, Appellant was convicted, on his plea
of guilty, by the Twenty-Fourth Judicial District Court, Parish of
Jefferson, State of Louisiana, a court of record, for know ngly and



intentionally possessing with intent to distribute a controlled
dangerous substance, to wt: mari j uana. He was originally
sentenced to 10 years' inprisonnent at hard |abor. The sentence
was subsequently reduced to 5 years' inprisonnent, of which
Appel I ant served four nonths. He was also required to pay a fine
of $18,000, plus court costs, and was placed on probation for a
period of five years.

The following circunstances led to Appellant's arrest and
subsequent conviction. In Novenber 1978, an individual who
Appel l ant had known for sonme tine hired Appellant to load the
contraband from a shrinp boat at a dock into a tractor trailer
truck. The shrinp boat was carrying approxinately twenty tons of
mari j uana. Appel lant was to receive $50, 000. Appel | ant  was
arrested on the dock.

Subsequent to the service of the sentence, Appellant received
an automatic first offender pardon fromthe State of Loui siana.

BASES OF APPEAL

This appeal has been taken from the order inposed by the
Adm ni strative Law Judge. Appellant contends that it is inproper
for the Commandant to follow a "blanket" policy of revoking
|'i censes or docunments for drug convictions, and that Appellant's
pardon sets aside his conviction.

APPEARANCE: Appel lant, pro se.
OPI NI ON
|

Appel l ant first contends that revocation is inproper. This
argunent is wthout nmerit. Title 46 US 7704 provides, in pertinent
part:

(b) If it is shown at a hearing under this

chapter that a holder of a license ... issued

under this part, wthin 10 years before the

beginning of the proceedings, has been

convicted of violating a dangerous drug | aw of

the United States or of a State, the license
shal|l be revoked. (Enphasis added.)

See Commandant v. Cain, NTSB Order EM 125 (1985). (Statute
unequi vocally requires revocation and does not contenplate
di scretionary exceptions.)




Appel | ant next contends that his pardon unconditionally sets
aside his conviction. | disagree.

The pertinent regulations which were in effect at the tinme of
t he hearing provided:

An order of revocation will be rescinded by
the Commandant if the seaman subnmts
sati sfactory evi dence t hat t he court
conviction on which the revocation is based
has been set aside for all purposes (see
85. 20-190( b)) . An order of revocation wll
not be rescinded as the result of the
operation of any law providing for the
subsequent  conditi onal setting aside or
nmodi fication of the court conviction, in the
nature of the granting of clenmency or other
relief, after the court conviction has becone
final. 46 CFR 5.03-10(b).

and,
When the proceeding ... is based on a
narcotics conviction ..., reci ssion of the
revocation of a license ... will not be

considered unless the applicant submts a
specific court order to the effect that his
convi ction has been unconditionally set aside
for all purposes. The Comrandant reserves the
personal right to nake the determnation in
such case. 46 CFR 5.20-190(b).

I n Appeal Decision 2208 (ROGERS), rev'd on other grounds sub.
nom, Commandant v. Rogers, NISB Order EM 85 (1981), the Conmmandant
det er m ned:

[T]he [regul atory] intent was to provide for recission of
the order of revocation when, upon successful appeal to an
appel l ant court for instance, proper authority has determ ned that
t he conviction was sonehow defective and should never have been

render ed. Thus, an inportant distinction nust be drawn. An
expungenent statute does serve to affect the record of conviction
in much the sanme fashion as a successful appeal. Nevertheless, and

this is the crucial distinction, it does not affect whatsoever the
underlving finding of quilt.

Clearly, the Louisiana first offender statute in question is
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such an expungenent statute. Appellant's first offender pardon
does not alter the historical fact of conviction.! Accordingly,
reci ssion of the revocation is inappropriate.

Coast Quard regulations provide that an individual whose
I icenses or docunents are revoked as the result of conviction for
a dangerous drug law violation may, three years after conpliance
with the revocation order, apply for the issuance of a new |license.
46 CFR 5.901 (a). | have discretion to waive the three-year
wai ting period in cases where the individual has denonstrated good
character in the community for a period exceeding three years from
the occurrence on which the revocation was based. 46 CFR 5.901

(b). Appel l ant has requested that | do so here. However, on
appeal, the Commandant is |limted to the review of orders of
Adm nistrative Law Judges which suspend or revoke |Iicenses,
certificates or docunents (46 US 7702(b)). Al t hough on rare

occasions in the past, suspension and revocation appeal decisions
have contained grants of waivers of the type Appellant requests,
(See Appeal Decisions 2303 (HODGVAN) and 2338 (FIFER), aff'd sub.
nom Conmmandant v. Fifer, NTSB Order NO EM 111 (1984)), | have
determ ned that the suspension and revocation appeal process should
no | onger be used as a forumfor granting or denying such requests.
More appropriately, such requests should be made via the Coast
Guard d enency Revi ew Board, according to the provisions of 46 CFR
5. 905.

CONCLUSI ON
Havi ng reviewed the entire record and consi dered Appellant's
argunents, | find that Appellant has not established sufficient
cause to disturb the findings and conclusions of the Admnistrative
Law Judge. The hearing was conducted in accordance wth the

requi renents of applicable regul ations.
ORDER
The order of the Adm nistrative Law Judge revoking Appellant's

mariner's license, dated at Jacksonville, Florida on 2 August
19852, i s AFFI RVED,

!Additionally, the record shows that the pardon did not
restore the right to receive, possess or transport a firearm
Thus, the Admnistrative Law Judge determ ned that the pardon "did
not wunconditionally set aside Respondent's conviction for all
purposes."” Decision and Order at 8.
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J. C IRWN
Vice Admral, U S. Coast @Quard
ACTI NG COVVANDANT

Si gned at Washington, D.C., this 7th day of August, 1986.



