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This appeal has been taken in accordance with 46 U S C
7702(b) and 46 CFR 5. 30- 1.

By order dated 22 April 1985, an Adm nistrative Law Judge of
the United States Coast Guard at Jacksonville, Florida, revoked
Appel l ant's notorboat operator's |icense upon finding proved the
charge of conviction of a dangerous drug |aw violation. The
specification found proved all eged that while being the hol der of
the above captioned Ilicense, on or about 21 Decenber 1981,
Appel lant was convicted in the Grcuit Court of Mnroe County,
Florida, a court of record, for possession of marijuana. The
Adm nistrative Law Judge also found proved a second charge of
m sconduct and its supporting specification which alleged that
Appel l ant, while serving under the authority of his |license, on or
about 19 August 1982, wongfully nmade a fraudul ent statenment in his
application for license renewal by answering "no" to the question:
"Have you been convicted by any court - including mlitary court -
for other than a mnor traffic violation?"

The hearing was held at Mam , Florida, on 15 March 1985 and
9 April 1985.

At the hearing, Appellant was represented by professiona
counsel . He entered a plea of not guilty to the charges and
speci fications.

The Investigating Oficer introduced in evidence three
exhi bi ts.

I n defense, Appellant offered in evidence his own testinony
and 22 exhibits.

At the end of the hearing, on 9 April 1985, the Admnistrative
Law Judge rendered an oral Decision in which he concluded that the
charges and specifications had been proved. He also served a
witten Oder on Appellant revoking his |icense. The conplete
deci sion was served on 22 April 1985.



On 15 April 1985, Appellant filed a tinely notice of appeal
which set forth identifiable grounds for appeal as permtted by 46
CFR 5.30-1(c). Appellant has offered nothing further in support of
his appeal. My decision, therefore, is based on the grounds
identified in the notice of appeal.

FI NDI NGS OF FACT

On 21 Decenber 1981, Appellant was convicted of possession of
a controlled substance, over 20 grans of marijuana, in violation of
Florida law. F.S. 893.13. Appel lant attenpted to plead nolo
contendere but the CGrcuit Court Judge exercised his discretion to
reject that plea. Appellant then entered a plea of guilty, was
convi cted and pl aced on probation for 3 years which he successfully
conpl et ed.

Over the last 29 years, Appellant has worked as a professional
fisherman and gui de. He takes snmall groups fishing in the
Ever gl ades and Chokol oshee areas of Florida.

During late 1980 or early 1981, Appellant, while on such a
fishing trip, came upon sone bales of marijuana which he believed
had been jettisoned froma |larger vessel. He brought 3 or 4 bales
aboard his boat. However, a U S. Custons Service seapl ane observed
his actions. Appellant then headed for shore, but before arriving,
returned the bales to the water. Subsequently, the Coast Cuard
boarded Appellant's boat and found the quantity of nmarijuana
resi due which eventually led to his conviction.

On 19 August 1982, Appellant conpleted a |icense renewal
application form CG 866, at the Coast Guard Marine Safety O fice
in Mam, Florida. Block 19 of that formrequires a "yes" or "no"
answer to the question: "Have you been convicted by any court -
including mlitary court - for other than a mnor traffic
viol ation?" Appellant checked and initialed the box marked "no"
and certified by his signature that the information on the
application was true.

BASES OF APPEAL

Appel l ant takes this appeal from the order inposed by the
Adm ni strative Law Judge. Appel | ant contends that t he
Adm ni strative Law Judge's revocation order should be reversed or
at | east reduced because Appellant's conviction is very old, he
successfully conpleted the 3-year probation period and he is
conpletely rehabilitated.

APPEARANCE: Frank C. Furci, of Black & Furci, Mam , Florida.

-2



OPI NI ON

Appel lant, citing Appeal Decision 2303 (HODGVAN) (1983),
contends that the Adm nistrative Law Judge could have and should
have granted | eni ency because Appellant's 1981 conviction was very
old, he successfully conpleted probation Iong before the 1985
proceeding to revoke his license, and he was conpletely
rehabilitated when that proceedi ng began. This argunent, however,
is not supported by the controlling statute, 46 U S.C. 7704(b), or
by HODGVAN, supra.

46 U.S.C. 7704(b) states in pertinent part:

If it is shown at a hearing...that a holder of a
license..., within 10 years before the begi nning of the
proceedi ngs, has been convicted of violating a dangerous
drug law of...a State, the license...shall be revoked
(enphasi s added).

Therefore, neither | nor the Adm nistrative Law Judge can order
anything less than revocation in this case since the evidence shows
Appel  ant was convicted of violating such a Florida |aw. Appeal
Deci sions 2377 (H CKEY) and 2388 (MANLEY).

In addition, HODGVAN, supra, only acknow edged the
Commandant's authority to nodify a revocation order under authority
of 46 U S.C. 239b, which was subsequently replaced by 46 U S. C
7704(b) later in 1983. As noted above, the Comrandant no | onger
has such discretion. MANLEY and H CKEY, supra. The Admnistrative
Law Judge never had such discretion. See 46 CFR 5.03-10 and
HODGMAN, supra.

In short, Appellant's argunent sinply has no bearing on
whet her an order of revocation is required once a properly convened
proceedi ng establishes proof of a conviction.

CONCLUSI ON

There is substantial evidence of a reliable and probative
character to support the findings of the Adm nistrative Law Judge.
The hearing was conducted in accordance with the applicable
regul ati ons. The Adm nistrative Law Judge properly revoked
Appellant's license as required by statute and regul ati ons.

ORDER

The order of the Admnistrative Law Judge dated at
Jacksonville, Florida on 22 April 1985 is AFFI RVED
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J. S. GRACEY
Admral, U S. Coast @Quard
Conmmandant

Si gned at Washington, D.C. this 2 day of Oct., 1985.



